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Section 2: Principles of the Prevention Review Group - wider 

public bodies and landlords 

Question 1. Do you agree that these are the right foundational principles? 

Yes 

Question 2. Are there any other principles that should be included? If so, why?  

Yes 

The principles outlined in the PRG report and now in the Scottish Government proposals 

are, on the face of it, progressive. However, the application of these principles to both 

prevention and homelessness duties results in a reduction of rights for homelessness 

applicants. Clan Childlaw does not support this unified approach to two distinct 

circumstances. Whilst the principles may have positive application in relation to the 

prevention duty, it is our view that the application of the principles to the rehousing duties will 

reduce the rights of homelessness applicants. A foundational principle should be added to 

the framework – one of non-regression of rights.  

Broader Rights Context 

Clan Childlaw is Scotland’s law centre for children and young people, we exist to protect and 

strengthen children’s rights and improve their lives. We work with children and young people 

every day, so we can see when the law is not working properly to protect children's rights. 

We ask decision makers and lawmakers to change the law and the way the law is used to 

make sure that children and young people's rights are a reality in Scotland. 

We have read Shelter Scotland’s response to the Prevention of Homelessness Consultation 

and endorse their approach to both the prevention of homelessness proposals and the 

changes proposed to the statutory homelessness duty. Specifically, we share their concerns 

that some of the changes proposed to the homelessness duty present a substantial risk to 

the rights-based framework in Scotland.  

To their response we add our concerns about the treatment of 16–17-year-olds. In placing 

the primary duty for young people aged 16-17 who are, or are at risk of, homelessness with 

social work the proposals risk removing statutory rights from young people in this age group 

by denying them access to housing rights through a s.28 Housing (Scotland) Act 1987 [1987 

Act] application. Social work cannot provide young people in this age group with permanent 

accommodation and housing rights. This represents a regression of rights protections for this 

age group and places the legislation at risk of breaching the newly passed United Nations 

Convention on the Rights of the Child (Incorporation) (Scotland) Bill [UNCRC Bill]. It also 

hinders the progressive realisation of the human right to adequate housing.  
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The Right to Adequate Housing  

International Covenant on Economic, Social and Cultural Rights 

Scotland has some of the most progressive housing legislation in the world and is committed 

to embedding a right to adequate housing in its rights framework with the incorporation of 

International Covenant of Economic, Social and Cultural Rights [ICESCR]. Found in Article 

11 of ICESCR the right to housing is derived from the right to an adequate standard of living 

and recognises the “right of everyone to an adequate standard of living for himself and his 

family, including adequate food, clothing and housing, and to the continuous improvement of 

living conditions”. The human right to adequate housing is of central importance for the 

enjoyment of all economic, social and cultural rights. 

The right to housing is not simply the right to shelter, it encompasses: 

• Legal security of tenure 

• Availability of services 

• Affordable housing 

• Habitable housing 

• Accessible housing 

• Location 

• Cultural adequacy 

 

And while the duty on governments is to progressively realise these rights, the principle of 

non-regression runs throughout all the UN treaties. 

These proposals breach this commitment in a number of ways. By removing, or delaying, 

access to s.28 housing rights in the 1987 Act for 16–17-year-olds the proposals remove, or 

delay access to all housing rights and protection from this age group. It removes the right to 

temporary accommodation and the right for that accommodation to be suitable. Most 

importantly it removes the right to be housed in their own tenancy which offers a security of 

tenure that is not available under the alternative route of entering the care system. As the 

law stands currently this age group already has access to social work support, which runs 

concurrently with their right to housing and can be exercised from the moment that they are 

threatened with homelessness. Instead of strengthening this right, these proposals weaken it 

and are a retrogressive step.  

The same argument applies to the proposed change to the right to a permanent tenancy, 

which is the current rights entitlement. The proposal to change this to a right to ‘suitable and 

stable’ accommodation represents a regression of rights and runs counter to Article 11 as it 

impacts security of tenure.  

United Nation Convention on the Rights of the Child 

In addition to Article 11 of ICESCR, children and young people have the added protection of 

the United Nation Convention on the Rights of the Child [UNCRC] - which the Scottish 

Parliament has unanimously agreed to incorporate into domestic law. While there is a delay 
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to the enactment of the UNCRC Bill, any changes required to bring it into law will not impact 

the obligations placed on the Scottish Government to propose and pass UNCRC rights 

compliant legislation.  

Article 27 of the UNCRC includes the right of every child to a standard of living adequate for 

the child’s physical, mental, spiritual, moral, and social development, including housing.  

For the reasons already discussed these proposals run contrary to this commitment and, if 

these proposals are included in any future Housing Bill, will put the Scottish Government in 

breach of its statutory obligations contained in the UNCRC Bill. 

European Convention on Human Rights and the Human Rights Act 1998 

The European Convention on Human Rights [ECHR] and Human Rights Act 1998 [1998 

Act], with which all Acts of the Scottish Parliament must be compliant, also supports a right 

to adequate housing. Article 8 states that: 

‘Everyone has the right to respect for his private and family life, his home and his 

correspondence.’ 

While Article 8 does not in itself contain a right to adequate housing, it does support this right 

in certain circumstances. For instance, where an individual suffers from a disability there are 

positive obligations on the state to provide housing assistance because refusal will have a 

negative interference with their right to a private life [Marzari v Italy ECHR 4 May 1999].  This 

right to a private and family life includes a home life which is ‘underpinned by a degree of 

stability, practical as well as emotional, and thus by financial resources adequate to meet 

basic needs, in particular for accommodation, warmth, food and clothing.’ [R (on the 

application of DA and DS and others (Appellants) v Secretary of State for Work and 

Pensions (Respondent) [2019] UKSC 21, para 35].  

It is well established that individuals experiencing homelessness often have additional 

challenges such as physical or mental health issues. At Clan Childlaw, our clients are often 

suffering from mental health challenges. The lack of security of tenure which comes with 

being placed into the care system, instead of being offered a permanent tenancy will impact 

their health, which in turn will impact their private lives.  

The proposals also seek to substitute the right to permanent housing found in the 1987 Act 

to a right to suitable and stable accommodation. This represents a regression in rights 

entitlement, and a reduction to security of tenure which risks breaching article 8 where that 

reduction in protection impacts the individual’s health and private life. 

By removing or delaying access to housing rights for young people aged 16 and 17 the 

government risks challenge under this article from young people who suffer from mental or 

physical disability. 

Where denial or delaying access to housing rights for young people aged 16-17 leads to 

sleeping rough this can also result in a breach of Article 3 rights [O’Rourke v UK 39022/97].  
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The enjoyment of all these rights shall also be secured without discrimination on any ground 

[Article 14]. By removing or delaying access to housing rights to 16–17-year-olds, they are 

being treated differently by reason of their age and the Scottish Government may find 

themselves subject to challenge on these grounds. 

For all these reasons the principle of non-regression of rights should be a foundational 

principle and the Scottish Government should look again at these proposals through a 

human-rights lens.   
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Section 2: Prevention Review Group proposed 

recommendations for Children's Services, young people and 16 

and 17 year-olds 

Question 25. How can we ensure a homelessness prevention service is 

designed so that it can meet the needs of young people at risk, in partnership 

with other relevant services?  

The duties proposed for 16–17-year-old children already exist. See our answers to questions 

27 and 28. 

The right to apply as homeless and the right to housing must be secured for all children to 

improve outcomes for 16- and 17-year-olds at risk of homelessness. No new legislation is 

needed nor is any amendment to existing legislation required.  

What would improve outcomes for 16–17-year-old children at risk of homelessness is the 

following: 

1. Proposals to support the full implementation of the policy and legislative frameworks 

which mean local authorities can and do prevent all children, including care experienced 

children and care leavers, experiencing homelessness, at the point of leaving home, 

care, or continuing care. The recent CELCIS report ‘Continuing Care: An exploration of 

implementation’  provides an analysis of the failures in implementation across local 

authorities and the steps required to combat that. 

2. Proposals to support the full implementation of the ‘staying put’ policy and legislative 

frameworks which mean local authorities do all that they can to ensure children can stay 

in care until they are 18 and beyond. For many children we work with preventing 

homelessness begins when they are 14 or 15 with preventing them being moved out of 

care before they are ready and without suitable accommodation or care in place.  

3. Proposals to strengthen the protections for children given by the Children (Scotland) Act 

1995 [1995 Act] s.25 without removing their right to housing by considering ways to 

enhance the legislative effect and consequences of breaching the provisions in ‘The 

Code of Guidance on legislation, policies and practices to prevent and resolve 

homelessness - (Interim Update) - November 2019’ .para 8.87 and 4.45 [2019 Code of 

Guidance].  In particular creating stronger duties to:  

a. offer accommodation under the 1995 Act, in response to the local authority’s duty 

under the homelessness legislation where housing under s.28 of the 1987 Act is 

unsuitable; or  

b. refer for advice or assistance under the 1995 Act or the Children and Young 

People (Scotland) Act 2014 [2014 Act] when the local authority has no further 
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duties under the homelessness legislation because the person is neither 

homeless nor threatened with homelessness. 

c. Proposals for a process which guarantees that children who present as homeless 

or who are established to be at risk of homelessness should automatically be 

urgently accommodated in suitable supported accommodation and given a fast-

track inquiry including an assessment of what support is required from social 

work and other services.  

d. Local authorities should adopt targets for providing children with accommodation 

and housing and preventing homelessness. There should be support to meet 

those targets and there should be accountability for failure to meet those targets.  

e. Proposals to train homelessness officers and children’s social workers in the 

requirements of the homelessness legislation, the Code of Guidance, anti-

discrimination legislation, and the local authority's own housing and 

homelessness and child protection policies as well as on the duties local 

authorities have to children under the 1995 Act s.25, s.26A and s.29 and 

corporate parenting duties under the 2014 Act. This training should ensure an 

understanding that children are rights holders and that local authorities have 

duties to children that they are legally required to discharge.  

f. Proposals to introduce a statutory appeal process similar to that in the 1987 Act 

by which a child can seek review of a social work decision not to provide 

accommodation under s.25 of the 1995 Act.  

g. Proposals to make it a legal requirement that children who apply as homeless 

should be automatically signposted and referred for independent housing advice 

and legally informed and supported advocacy as part of the process. That would 

show a genuine commitment to children having an equal voice and to their being 

able to exercise both their housing rights and their right to appropriate support 

from social work if it was not forthcoming.  

h. Proposals to support local authorities to allocate resources to building and 

developing accommodation for older children and young people that is based on 

their developmental stage and individual needs, rather than chronological age. 

This should be a housing first model. The children should have rights to occupy 

the accommodation so that they cannot be summarily evicted without any legal 

process. The accommodation should be available until the young person 

identifies they are able to move on. It should be available to all homeless young 

people with no distinction made between care experienced and non-care 

experienced young people and not contingent on social work intervention. 

Support should be available to those with additional support needs. 

Accommodation should not be contingent or conditional on engaging with support 

or acquiring independent living skills.  
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i. Exhaustive data should be collected and shared by local authorities on the 

number of children in homelessness, care, continuing care and After Care and on 

the number of children entitled to and needing but not provided with either 

housing or care placements and on repeat applications and re-accommodation – 

all to properly inform responses and solutions in the future   

j. Proposals to ensure that all children are aware of their legal right to make a 

homelessness application and that no child experiencing homelessness should 

ever be refused the right to make a homelessness application. The child should 

be believed and listened to and staff – including social work - must ensure they 

do not carry out any informal "first screening" of applicants, either deliberately or 

unwittingly, for example, by giving them incorrect advice or information about 

housing, entitlement to continuing care or after care. 

 

Question 27. Do you think the proposal for 16 and 17 year olds would 

positively impact on the prevention of homelessness for young people? 

No. Clan Childlaw’s experience working as lawyers for children and young people who are 

experiencing and at risk of homelessness shows us that the proposal for 16- and 17-year-old 

children will negatively impact on the prevention of homelessness for young people.  

The proposal states the need for legal duties on local authorities to treat 16- and 17-year-

olds experiencing homelessness as children. Those duties already exist in terms of s.25 of 

the 1995 Act and the existing duty under s.28 of the 1987 Act and a system that already 

operates in Scotland, albeit with significant failure to implement. The issue is not the 

inadequacy of current legislation and guidance, but in the implementation of it. The proposal 

in relation to 16- and 17-year-olds does not address this issue or recognise that this failure to 

implement current law is a challenge to preventing homelessness in this age group. The 

proposal shows a lack of awareness of, and respect for, children’s existing statutory and 

human rights. 

Question 28 asks us to comment on the consultation’s approach to legislation, but the 

proposal does not set out this approach. However, the PRG’s report (upon which the 

proposals are based) has an appendix which sets out proposed changes to housing law 

which implement their recommendations. Although this is not specifically referenced in the 

consultation, in the absence of any other details on legislative approach, we have used it 

when considering questions 27 and 28.  

The approach taken in the appendix is to create a new section in the 1987 Act – s.28A:   

28A. – Provision of accommodation under section 25 of the Children (Scotland) Act 1995 

(1) Section 28 does not apply to any applicant for whom the local authority: –  
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 (a) has a duty to provide accommodation, in terms of section 25(1) of the Children 

(Scotland) Act 1995; or 

(b) has decided to provide accommodation under section 25(2) or (3) of the 1995 Act 

(2) Where an applicant is a child or person who may be provided with accommodation under 

section 25(2) or  

(3) of the 1995 Act, the local authority shall firstly determine whether to provide 

accommodation under that section, before accepting an application under section 28 of this 

Act. 

This runs directly counter to the stated policy intention for this proposal. The proposed 

amendment to legislation contained in the appendix explicitly creates a barrier to children’s 

rights to accommodation under the 1987 Act. It will divert 16- and 17-year-olds who present 

as homeless to an assessment by social work and, where possible, to accommodation under 

s.25 of the 1995 Act - in effect diverting them from making a homeless application by being 

‘taken into care’. 

All 16- and 17-year-olds at risk of homelessness are treated as children under the law in 

Scotland.  

16- and 17-year-olds at risk of homelessness are treated as children under the law in 

Scotland. The UNCRC applies to anyone under the age of 18. The 2014 Act defines a child 

as someone who has not attained the age of 18. In terms of the 1995 Act, a child is generally 

defined as someone under the age of 18. The 2019 Code of Guidance refers to the 1995 Act 

and therefore the definition of a child in terms of the 1987 Act is a person under the age of 

18.  

In our work preventing homelessness for children and young people we see that there are 

problems with some decision makers and with some local authorities treating children over 

16 (and younger) as if they are already independent adults. We see:  

• children in temporary accommodation intended for adults because there are not 

enough care placements or places in supported accommodation for children and 

young people.  

• children and young people accommodated subject to occupancy agreements in 

unstable accommodation where they have no legal rights and no security of tenure 

and are unable to defend eviction - leaving them at continuing risk of homelessness 

as they make the transition into adulthood.  

• children in their own tenancies without adequate support leading to the failure of their 

tenancies.  

• children in ‘hidden homelessness’ with social workers and key workers unaware they 

are homeless or that they have enforceable housing rights  
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• children going into homeless accommodation or homelessness after leaving a care 

placement or having s.25 or s.26A accommodation terminated by the local authority      

These are problems with implementing existing duties, with practice and with allocation of 

resources and can be effectively challenged using existing housing law. These problems will 

not be resolved by this proposal or by the proposed approach to legislation.  

16- and 17-year-olds who are experiencing or at risk of homelessness already have the right to 

receive assistance from children’s social work in terms of the Children (Scotland) Act 1995.  

The 1987 Act gives anyone who is homeless – including children, whether care experienced 

or not - the right to make an application for accommodation. It creates a mandatory duty on 

the local authority to provide accommodation and assistance. 

In terms of s.25 of the 1995 Act, there is a duty on a local authority to provide 

accommodation for any child within their area who appears to require such provision 

because no-one has parental responsibility; because the child is lost or abandoned; or the 

family or carer is not able to provide suitable accommodation or care. Subsection (2) allows 

a local authority to provide accommodation for any child within their area if they consider that 

to do so would safeguard or promote his welfare. Unlike the duty under the 1987 Act, this is 

discretionary.  

Under these two pieces of existing legislation 16- and 17-year-olds who are experiencing or 

at risk of homelessness already have the right to receive assistance from “children’s social 

work”.  

The 1987 Act – and specifically s28 – is one of many ‘gateways’ to a child being identified as 

in need of assistance from social work. The proposed approach to legislation is to close that 

gateway to some children and make it harder to get through for all children aged 16-17.  

In our work we see that flexibility is required by the local authority to discharge their duties to 

children who need accommodation in a way that meets the child’s individual needs:  

• Some children who might be eligible to be looked after and accommodated are 

assisted by social work to make an application for assistance as a homeless person. 

That is, they are accommodated through the 1987 Act in discharge of the local 

authorities’ duties under s.25 of the 1995 Act.  

• An older child’s needs may be better met by being put into their own tenancy with 

support, than by being put into an unsuitable, short-term residential care placement. 

Often, in the absence of a suitable care placement, the social worker is doing what 

they can to safeguard and promote the child’s welfare as required by s.25.   

• A child may be accommodated through the housing system because the social 

worker is taking account of the child’s views and the child’s views is that they do not 

want to be in a care placement. Children over 16 cannot be compelled into s.25 

accommodation and into care.  
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This flexibility would be removed if s.28A came into law. 

Social work has to be involved in discharging all local authorities’ duties to children.   

The legal duty to accommodate a child who is experiencing or at risk of homelessness is 

incumbent on the whole local authority and not on one department, team or individual. There 

are several regulations, and guidance and policies – including the corporate parenting duty - 

that require everyone in every part of a local authority to work together to protect and 

support children who need it. That includes the 2019 Code of Guidance which explicitly 

requires this and has statutory effect. The local authority must assess the needs of those 

children and young people for ALL the services and support it provides and take such action 

as it considers appropriate to help them. Legally, therefore, the duty to find the resource is 

not with one department or another it is a duty placed on the local authority.  

We know from our work preventing homelessness for children that several local authorities 

have processes and systems designed and intended to ensure that all children have a clear 

route to access suitable accommodation. These processes are accessible to all children 

experiencing or at risk of homelessness. The proposal does not recognise, support, or 

strengthen this good practice. The proposed approach to legislation which would make s25 

accommodation the ‘gateway’ to getting s.28/s.29 accommodation, assistance, and housing, 

would limit local authorities in discharging their duties to children experiencing or at risk of 

homelessness.  

We also see systems and practices that effectively screen children’s applications; prevent 

children applying for what they are entitled to; making resource based and not needs based 

decisions; or restrict the types of temporary accommodation available to children. The 

proposal and the approach to legislation does not address this. These problems are a result 

of bad practice, and failure to properly implement existing duties and allocate resources. At 

present these can be effectively challenged using existing housing law. These new 

proposals will make that route to challenge more difficult, making it more difficult for children 

and young people to access justice.  

Clan Childlaw would welcome any proposal which strengthened the existing duties to all 

children – that is duties under not only s.25 but also s.26A and s.29 of the 1995 Act and 

2014 Act, however this proposal does not attempt to do this. What is proposed is a set of 

duties already owed to children aged 16-17 in terms of the existing law. We are concerned 

that the proposal is based on a lack of understanding of the existing legislation, a 

misunderstanding of failure to implement existing legislation and insufficient knowledge of 

the operation of local authority duties to children. We are concerned that the proposals show 

a disregard for children’s rights and children as rights holders.  

Question 28. Could there be any ‘unintended consequences’ for 16- and 17-

year-olds in taking this approach to legislation? If so, how can this best be 

addressed so that any new legislation improves outcomes for 16- and 17-year-

olds at risk of homelessness? 
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Yes. Clan Childlaw’s experience working as lawyers for children and young people who are 

experiencing and at risk of homelessness shows us that there will be negative 

consequences for 16- and 17-year-olds in taking this approach to legislation.  

The proposed approach to legislation removes children’s housing rights. 

What all children currently have in terms of the existing law in the 1995 Act and the 1987 Act 

is a clear route when they are homeless, or at risk of homelessness, to access 

accommodation from social work when they need it and a direct route to suitable housing if 

they do not need (or want) to be in care.  

Currently all children and young people who are experiencing or at risk of homelessness – 

regardless of their age and regardless of whether they are care experienced or unable to live 

with their families – have a right to make an application to the local authority for 

accommodation and housing. The only tests for whether a child can make an application are 

the same as those for everyone else – are they homeless? These rights come from s28 of 

the 1987 Act [as amended]. S.28 is the gateway to all other housing rights.  

A person who is entitled to make an application under s.28 can, through that entitlement, 

access:  

• temporary accommodation while a decision is made. Temporary accommodation 

must be suitable accommodation, it must be affordable, and it must be for a limited 

time because they are protected by the Homeless Persons (Unsuitable 

Accommodation) (Scotland) Order 2014 [2014 Order] 

• a proper investigation and a written decision within a reasonable period of time 

• appeal decisions and to pursue their housing rights in court 

• permanent accommodation, if they have not made themselves homeless, and 

temporary accommodation while they wait for permanent accommodation to be 

available 

• housing support if they need it 

• housing somewhere they have local connection if they need it 

• if they are not entitled to permanent accommodation then they are entitled to advice, 

assistance, and time in temporary accommodation so they can find somewhere to 

live for themselves 

All children currently have these rights. If you remove the right to s.28 for some children - as 

proposed in s.28A - then you remove all these housing rights too. The proposed approach to 

legislation is to restrict rights and remove legal interventions and remedies available to 

children experiencing homelessness, which will disempower them and leave them without a 

voice and unable to act if they encounter bad practice. 

As set out in s.28A the proposed approach to legislation is: 
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• to remove the right to apply to the local authority for accommodation, assistance, 

and permanent housing in terms of s.28 of the 1987 Act from children 

• to remove all the housing rights attendant on s.28 from children 

• children and young people who are experiencing, or at risk of, homelessness will not 

be able to apply as homeless unless they and their families undergo a social work 

assessment that first rules out their being placed in foster care, residential 

accommodation, or kinship care 

• to seek to bypass the right of children over 16 to refuse to be looked after and 

accommodated and to have their views considered in terms of s.25(5) of the 1995 

Act 

• to require a social work assessment of every child (and family) who is at risk of 

homelessness because the family cannot provide suitable accommodation or care 

 

If brought into effect this approach to legislation would remove children’s housing rights and 

divert children to care - despite the statement that this is not what is intended. 

The proposed approach to legislation diverts children experiencing or at risk of homelessness 

to social work assessment and into care 

1987 Act accommodation and 1995 Act accommodation are not alternative ways of fulfilling 

the same – or even a similar duty - to children.  

The local authority has a duty to accommodate all children experiencing or at risk of 

homelessness under s.28 of the 1987 Act. They do not have a duty to accommodate all 

children experiencing or at risk of homelessness under s.25. The local authority may 

recognise they have a duty to accommodate a child but not have to discharge their duty if 

there are no care placements that are available or suitable.  

The test for whether there is a duty to accommodate under s.28 is simply whether the child 

may be homeless. The test for whether s.25 accommodation may be required is far more 

complicated question of whether the child requires it; whether their family are able to provide 

suitable accommodation or care; or whether being taken into care is what is needed to 

safeguard a child’s welfare. The decision is also subject to consideration of the child’s views 

on being in care and about any potential care placement, whether being in care is in a child’s 

best interests and whether a care placement is suitable for the child’s needs. The carers or 

families’ views will be relevant in this decision-making process.  

S25 accommodation is not housing. Being accommodated under s.25 is not the equivalent 

of being given housing or temporary accommodation. It’s foster care, residential or 

supported accommodation, kinship care if that’s possible. In terms of the 1987 Act interim 

accommodation must be provided until permanent accommodation is secured for the child’s 

occupation. In terms of the 1995 Act s.25 placements can only be provided until the child is 

18.  

Children who are housed under s.28 are independent and must be given housing support if 

they need it and they can be offered supported accommodation before they can move on to 
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their own tenancy – that is s.28 if properly implemented provides a managed route to full 

independence. Children who are looked after and accommodated under s.25 are monitored 

by social work through a care plan and subject to decisions being made about every aspect 

of their lives through social work assessments and reviews. This will not be needed for many 

older children, and is something many older children may not want, deterring them from 

seeking help with homelessness. Although being taken into a care placement is not 

mandatory, these proposals mean that assessment for s.25 accommodation is mandatory 

before you can access help preventing homelessness. That is an overly complicated 

message and is likely to be a deterrent to application. The delay for assessment will cause 

longer periods in homelessness for the most vulnerable.  

The 1987 Act duties and the 1995 Act duties do not conflict with each other and there is no 

legal or policy reason local authorities have to choose between them. The two duties are 

separate and essential to support each other to ensure each child gets the support and 

accommodation they need. For some children that will be their own tenancy, for others 

temporary supported accommodation as a route to getting their own tenancy, for some a 

suitable care placement. Taking away any of these options and routes will increase 

homelessness, not prevent homelessness. 

The consequences of making this change are likely to be negative for 16–17-year-old 

children. If this proposed approach to legislation was taken it would prevent and delay 

children accessing accommodation, support and housing and remove children’s right to 

housing and help to prevent becoming homeless. This risks increasing the number of 

children in homelessness, hidden homelessness and at risk of homelessness.  
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Section 3: Changing the current homelessness legislation - 

meeting the needs of specific groups 

Question 73. Do you agree with the proposal for meeting the needs of specific 

groups? 

Yes 

Question 74. Is there anything you would add to these proposals that may 

strengthen legislative changes to prevent homelessness amongst specific 

groups?  

Care Leavers Rights  

The proposals take no account of the operation (or failure to operate) of continuing care or 

after care in seeking to prevent children’s homelessness. The recent CELCIS report 

‘Continuing Care: An exploration of implementation’  provides an analysis of the failures in 

implementation across local authorities and the steps required to combat that. 

This group are acknowledged in the proposals to be particularly at risk from homelessness. 

Care experienced children and young people are vulnerable to homelessness at the point of 

leaving care. The average age for a child to leave care is 17. The proposal to remove the 

housing rights of children aged 16-17 will, therefore, affect ‘care leavers’.  

Just like s.25, s.26A and s.29 of the 1995 Act provides care leavers with additional rights (to 

continuing care and after care) that can be used by the local authority to ensure that care 

leavers do not become homeless. The rights that ‘care leavers’ have in terms of the 1995 

Act do not ‘compete’ with children’s housing rights or provide a separate route to additional 

supports. Care placements, continuing care and after care are not housing options. 

Corporate parenting duties do not give a child housing rights or additional services or 

housing options.  

We see children at risk of and experiencing homelessness after leaving care, after leaving 

continuing care, and in after care. We see looked after children and children eligible for care 

leavers rights in homelessness. Alongside the vulnerable groups identified in the 

consultation, care leavers should be considered as threatened with homelessness if they are 

set to leave the care setting with no accommodation arranged. They should have access to 

the full range of housing rights and support under s.28 of the 1987 Act, whether they are 

under 18 or not. 

In addition, failure to implement existing rights should be addressed in these proposals. 

Proposals to secure the implementation of local authority duties to children in care, 

continuing care and after care would have been welcome and are likely to have been 

enormously useful in preventing child and youth homelessness but the proposals do not do 

this.  

mailto:info@clanchildlaw.org
https://www.celcis.org/application/files/5816/4751/7713/continuing_care_an_exploration_of_implementation.pdf


 

 

 

 www.clanchildlaw.org Norton Park                Wellpark Enterprise Centre   

 0808 129 0522        57 Albion Road           120 Sydney Street 

 info@clanchildlaw.org    Edinburgh EH7 5QY                       Glasgow G31 1JF    

 
 Community Law Advice Network, Scottish Registered Charity (SC039156). Company Limited by Guarantee (SC335011) 

Legal services provided by Clan Childlaw Ltd, Company Limited by Guarantee (SC479226) 

Registered Office for Community Law Advice Network and Clan Childlaw Ltd: Norton Park, 57 Albion Road, Edinburgh EH7 5QY 

Section 3: Changing current homelessness legislation - stability 

and suitability of accommodation. 

Question 77. Do you agree with the criteria proposed for the stability of 

housing outcomes?  

The stated policy intention is that the principal of stability and suitability in accommodation is 

intended for both the prevention and alleviation of homelessness, i.e., prevention and 

rehousing duties. 

The proposals seek to conflate the approach to prevention and rehousing. A unified 

approach is being sought to two distinct sets of circumstances. Clan Childlaw does not 

support this approach.  

Whilst the principle may have some positive application in relation to the prevention duty, it is 

our submission that the application of the principle to the rehousing duty will reduce the 

rights of homelessness applicants. 

Under the current legislation once a person has been found to be homeless and 

unintentionally homeless then the local authority has a duty to provide them with permanent 

accommodation. Permanent accommodation is defined as a Scottish secure tenancy, a 

private residential tenancy or in certain limited circumstances a short Scottish secure 

tenancy.  

At present, accommodation with lesser security of tenure can be provided as “temporary 

accommodation” pending the provision of a permanent offer. For example, a young person 

applying as homeless might be placed in a bed and breakfast for a brief period before being 

moved on to supported accommodation, pending an offer of permanent accommodation 

being made. 

When the local authority accepts that an applicant is homeless the applicant has the security 

of knowing that they will in time receive an offer of permanent accommodation. 

 The proposal seeks to dilute the right to a permanent offer of accommodation and replace it 

with a right to “stable and suitable” accommodation. 

This is contrary to the stated intention of the proposed legislation that it should strengthen 

the level of housing rights, and not result in any deterioration (the principle of non-

regression).  

It is well established that individuals experiencing homelessness often have additional 

challenges such as physical or mental health issues, adverse childhood experiences, a lack 

of external support or previous involvement with the criminal justice system. As housing 

lawyers, in our work we see that individuals with such issues are much more likely to face 

eviction proceedings from accommodation. They require greater security of tenure not less 

to enable stability to be established. A reduction in security of tenure will likely result in a 

cycle of repeated homelessness rather than an increase in choice.   
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The use of occupancy agreements in any setting means that an individual has no security of 

tenure, beyond the right to a minimum period of notice. The accommodation provider does 

not require to provide any justification for the withdrawal of accommodation. Occupancy 

agreements are at present frequently used by providers of temporary accommodation for 

example in a hostel accommodation or supported accommodation for young people.  

As housing lawyers for young people, we represent young people who require support and 

stability. We have acted for young people in a number of cases where they occupy 

supported accommodation under an occupancy agreement.  

James was 16 when he applied as homeless. He was placed in supported accommodation 

for young people. He had a learning disability and anxiety. He broke the rules of the 

accommodation by having one of the other residents in his room. He was asked to leave the 

accommodation the next day with no notice. He was told if he did not leave the police would 

be called. 

This is typical of the types of cases we see where young people are asked to leave 

accommodation because they have broken the rules. Extending the provision of insecure 

accommodation to replace the permanent housing duty means that young people will lose 

the prospect of a secure and affordable permanent home.  

The justification given for this reduction in the right to a permanent home is that people 

facing homelessness should have choice in where they live and access to the same range of 

housing outcomes as members of the general public, with appropriate protections to mitigate 

further risk of homelessness.  

Under the current legislation there is nothing preventing a homeless applicant from 

accessing any accommodation available to them. The right to permanent accommodation 

does not mean that an applicant cannot take up other accommodation that becomes 

available. 

A possible unintended consequence of the proposed change is that local authorities will 

discharge their duties to homeless applicants by providing them with accommodation which 

has lesser security of tenure than the current legislation provides for. This may lead to cycles 

of homelessness particularly for applicants who require additional support. 
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Section 4: Questions on the package of Prevention Review 

Group proposals, resources and monitoring 

Question 88. Do you agree this is the right package of reforms to meet the 

policy principles of early intervention and preventing homelessness? 

No  

Question 89. If you do not agree this is the right package of reforms to meet 

the policy principles of early intervention and preventing homelessness, what 

do you recommend in terms of other ways of reforming the system to meet 

these policy principles? 

See our response to question 25. 

Question 91. Please give us your views on the potential impact of the 

proposed new homelessness prevention duties on different groups of people.  

As highlighted throughout our response we have significant concerns about the treatment of 

16–17-year-olds. In placing the primary duty for young people aged 16-17 who are, or are at 

risk of, homelessness with social work, the proposals risk removing statutory rights from 

young people in this age group by denying them access to housing rights through a s28 

application. Social work cannot provide young people in this age group with permanent 

accommodation and housing rights. Not only does this represent a regression of rights 

protections for this age group, placing the legislation at risk of breaching the newly passed 

UNCRC Bill and hindering the progressive realization of the human right to adequate 

housing, it also represents direct discrimination of young people in this age group. 

In the application the Equality Act 2010 [2010 Act] the Scottish Government must also 

consider the equality implications of any legislation. Age is a protected characteristic and any 

differences in treatment for selected age groups can only be justified if it is a proportionate 

means of achieving a legitimate aim. The potential removal or delay in accessing housing 

rights for those under the age of 18 as proposed by the Scottish Government is not a 

proportionate or effective response to homelessness in this age group.   

See our response to question 2 for further details on the human rights and equalities impact 

of these proposals on children and young people.  
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