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Review	of	Part	1	of	the	Children	(Scotland)	Act	1995	and	
creation	of	a	Family	Justice	Modernisation	Strategy	

	
Clan	Childlaw	Consultation	Response,	July	2018	

 
	
Part	2:	OBTAINING	THE	VIEWS	OF	A	CHILD	
_____________________________________________________________________________________________________	
	
Question	1):	

Should the presumption that a child aged 12 or over is of sufficient age and maturity to form a 
view be removed from sections 11(10) and 6(1) of the 1995 Act and section 27 of the 
Children’s Hearings (Scotland) Act 2011? 
Please select only one answer. 

a) Yes – remove the presumption and do not replace it with a different presumption.             
b) Yes – remove the presumption and replace with a new presumption based on a different 

age.                          
c) No – leave the presumption in.          
Why did you select your answer above? 
 

In our experience, the presumption can operate as an obstruction to the views of children 
under 12 being properly heard in certain cases, particularly in family actions. 

The test under the current section 11(7)(b) was interpreted by the Inner House in Shields v 
Shields 2002 S.C. 246, and modified by S v S 2012 FamL.R. 32 and may be summarised as 
follows: 

The	test	so	far	as	affording	a	child	the	opportunity	to	make	known	his	views,	is	one	of	
practicability	and	is	also	concerned	with	what	is	appropriate	having	regard	to	the	age	and	
maturity	of	a	given	child.	
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The current presumption can operate to prevent the application of the test of practicability 
and appropriateness. Removal of the presumption would also bring Scotland more in line 
with the international obligations of the United Kingdom under the United Nations 
Convention on the Rights of the Child. In its General Comment No 12 on “The right of the child 
to be heard”, The United Nations Committee on the Rights of the Child said this at paragraph 
21: 

“The	Committee	emphasises	that	article	12	imposes	no	age	limit	on	the	right	of	the	child	to	
express	his	or	her	views,	and	discourages	States	parties	from	introducing	age	limits	either	in	law	
or	in	practice	which	would	restrict	the	child’s	right	to	be	heard	in	all	matters	affecting	her	or	
him.	The	Committee	underlines	the	following:	

…Research	shows	that	the	child	is	able	to	form	views	from	the	youngest	age,	even	when	she	or	he	
may	be	unable	to	express	them	verbally.	

…[I]t	is	not	necessary	that	the	child	has	comprehensive	knowledge	of	all	aspects	of	the	matter	
affecting	her	or	him,	but	that	she	or	he	has	sufficient	understanding	to	be	capable	of	
appropriately	forming	her	or	his	own	views	on	the	matter.”	

Other legislative provisions make reference to the age of 12, such as in relation to consenting 
to adoption and making a will. However, expressing a view under section 11, section 6 or 
section 27 may be seen as requiring less than comprehensive knowledge of all aspects of the 
matters affecting the child. (See General Comment 12 above). To remove the presumption as 
suggested in the question could still sit alongside other legislative provisions referring to the 
age of 12, given the different levels of knowledge required. 

	

Question	2):	

How can we best ensure children’s views are heard in court cases?  
Please select as many answers as you want. 
a) The F9 form.       
b) Child welfare reporters.      
c) Speaking directly to the judge or sheriff.   
d) Child support workers.     
e) Another way (please specify).    
 
Why did you select your answer(s) above? 
 

What is required is fundamental reform of the court process. Selecting particular methods is 
tinkering at the edges. Currently the system in family actions in court does not place the child 
at the centre. It frequently operates in a way that does not put the best interests of the child 
first. There is a need to separate the child’s interest from the arguments of the parents. Courts 
are unlikely to be the ideal setting for children involved in family disputes. Difficulties in 
obtaining legal aid for children can cause delay and can operate as a barrier to the child’s 
views being heard effectively. Although we acknowledge that the Children’s Hearings System 
does have some difficulties of its own, in general it operates far more successfully than the 
courts at putting the child in the centre and in ensuring that the child’s voice is heard.  
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Against that background, we would prefer to see a strategic, child-rights based approach to 
reform. The first step would be to identify fundamental principles, consistent with our 
international obligations, such as meaningful participation of the child, enabling the child 
truly to be placed at the centre of any process. The detail of processes would then be 
developed in line with those fundamental processes. 

In relation to children’s participation, a useful starting point may be the comparative research 
recently undertaken by the European Union Agency for Fundamental Rights, available at: 

http://fra.europa.eu/en/publication/2018/minimum-age-justice 

http://fra.europa.eu/en/publication/2017/child-friendly-justice-childrens-view 

http://fra.europa.eu/en/publication/2015/child-friendly-justice-perspectives-and-
experiences-professionals-childrens 

 

Subject to our reservations expressed above about the adequacy of this review, we have the 
following observations about this question. 

We take the view that children need a range of options to enable them to express their views. 
The recent work on the Form F9 undertaken by the Family Law Committee of the Scottish 
Civil Justice Council suggests that children tend to prefer some kind of face to face method of 
communication of their views. In general a form is unlikely to be ideal. Children’s views may 
not be static and whatever options are available, there need to be mechanisms available to the 
child to communicate a change in view to the court. 

In expressing views orally, relationships between the child and the person to whom they are 
communicating will be important. In this regard, it is possible that a “child support worker” 
might be able to serve a useful function. However, much greater clarity will be required as to 
various matters, including the role of a child support worker and the training and 
qualifications for the role. For such a system to work properly significant resources will be 
required. We have reservations as to their suitability to “advise the child about the court 
process”.  

We also take the view that judges and sheriffs should be given comprehensive training in 
communicating with children, including with those with communication difficulties. Such 
training could enable more direct communication with the decision maker in an appropriate 
manner.
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Question	3):		

How should the court’s decision best be explained to a child? 
Please select only one answer. 
a) Child support worker   
b) Child welfare reporter   
c) Another option (please specify)  The decision maker should communicate the decision. 
 
Why did you select your answer above? 
 
Subject to our reservations expressed in answer to question 2 about the adequacy of this 
review, we have the following observations about this question. 
 
We favour communication by the decision maker in appropriate language. Currently, the vast 
majority of court opinions are written in language that is inaccessible to a child, and for that 
matter to many parties to actions. We would prefer to see the decision communicated orally 
or in writing by the decision maker rather than by a child support worker or a child welfare 
reporter. There is the possibility of hostility on the part of the child to the child welfare 
reporter. Further, unlike the position of safeguarders in the children’s hearings system, child 
welfare reporters are not present at court when cases are heard and decisions are made.  
 
From our experience, children need support AFTER the decision has been made	in order that 
their questions can be addressed and the decision can be implemented. The support we 
provide our clients extends to working with the child after the case is over, when required. 
 

	
Question	4):	

What are the best arrangements for child welfare reporters and curators ad	litem? 
Please select only one answer. 

a) There should be no change to the current arrangements.    
b) A new set of arrangements should be put in place that would manage and 

provide training for child welfare reporters.      
c) The existing arrangements should be modified to set out minimum 

standards for child welfare reporters and allow the Lord President and 
Sheriffs Principal to remove them from the list if the reporters cease to 
meet the necessary standards.                                                         

d) Another option (please specify)        
 
Why did you select your answer above? 
 
New arrangements are required to provide some structure, training, checks and consistency. 
However the system in place for safeguarders in the children’s hearings system is too complex 
and onerous. A much lighter touch set of arrangements is needed.   
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Part	3:	COMMISSION	AND	DILIGENCE	
_____________________________________________________________________________________________________	
	
Question	5):		

Should the law be changed to specify that confidential documents should only be disclosed 
when in the best interests of the child and after the views of the child have been taken into 
account? 
Yes  
No  
Why did you select your answer above? 
 

Intimation to the child is key. It is essential to tell the child why their views are being sought.  

However, there is an element of circularity in the proposal set out in the consultation 
document. The child may not know what is contained in the confidential document, so it may 
be difficult for them to express a view as to whether it should be disclosed. However, it may 
also be that it would be inappropriate and potentially harmful for the child to see the content 
of the document. In such circumstances, it is difficult to see how the proposals would work 
effectively.	

	

	

Part	4:	CONTACT	

_____________________________________________________________________________________________________	
	
Question	6):		

Should child contact centres be regulated? 
Yes  
No  
Why did you select your answer above? 
 

We would support some regulation of child contact centres. Regulation of the service and of 
the training of staff would allow for a consistent approach, adhering to certain standards. 

In addition, we think that there is scope for different tiers of centre, from those facilitating 
simple handover to those providing guidance and assessment. 
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Question	7):	

What steps should be taken to help ensure children continue to have relationships with family 
members, other than parents, who are important to them? 
 
We consider that more can and should be done to help ensure children continue to have 
relationships with family members, other than parents, who are important to them. Modern 
family law in Scotland must reflect the changing nature of families and society’s recognition 
that families come in all forms, and that a child's welfare is supported when they are helped to 
maintain relationships that are important to them. Based on our clients' experience in the 10 
years we have been representing children and young people, we are particularly concerned 
about contact between siblings.  

Although under current law, much can be done to help and ensure siblings stay in contact 
when there is family disruption or children are looked after, the lived experience of many 
children in Scotland is that they lose touch with siblings against their will.  

This indicates that current primary and secondary legislation and accompanying guidance is 
insufficient. In our answer to this question, we suggest steps to be taken in private family law 
disputes. We consider looked after children, and adoption and permanence proceedings in 
our answer to Question 10. 

We support the following changes to legislation to give children and young people enforceable 
rights to maintain their sibling relationships, as long as it is safe for them to do so:  

1. Clarifying section 11 of the Children (Scotland) Act 1995 to make it clear that court orders 
under that section may relate to sibling contact and that siblings, including those under 
the age of 16, can apply for contact (see our answer to Question 9). 

2. Introducing duties on courts in family actions to: 

(a) consider a child’s sibling relationships, as identified by the child; 
(b) seek and have regard to the views of the child in respect of those relationships; and 
(c) intimate to such persons, and seek and have regard to such views as they express. 

The introduction of such duties would minimise the risk of important sibling relationships 
being overlooked in the court process.  

	

Question	8):		

Should there be a presumption in law that children benefit from contact with their 
grandparents?  
Yes  
No  
Why did you select your answer above? 
The focus on the child and the paramountcy of their best interests, along with taking account 
of their views should be maintained without the introduction of any legal presumptions. 
Whilst we acknowledge that many grandparents play a crucial role in the lives of their 
grandchildren, we are of the view that it is inappropriate to introduce a presumption along 
the lines suggested. Such a presumption would introduce an unnecessary burden of rebuttal 
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in the event of disagreement about contact with grandparents, which risks taking the focus off 
the child, their best interests and their views. 

	

Question	9):		

Should the 1995 Act be clarified to make it clear that siblings, including those under the age of 
16, can apply for contact without being granted PRRs? 
Yes   
No   
Why did you select the answer above? 
 

The courts can be reluctant to allow children in family actions to seek an order for sibling 
contact. See, for example, D v H 2004 SLT (Sh Ct) 73. The court in E v E 2004 Fam L.R. 115, 
however, allowed a child to pursue sibling contact. That approach was endorsed by Prof K 
McK Norrie, “Why title to seek orders such as contact orders is not confined to those entitled 
to apply for an order conferring parental rights” Journal of the Law Society of Scotland, 
October 2004 http://www.journalonline.co.uk/Magazine/49-
%2010/1001018.aspx#.UKZNlmcRIwQ. We would welcome a clarification in the law, which 
would also make it easier for children wishing to apply for an order for sibling contact to 
obtain legal aid. 

We therefore support amending section 11 of the Children (Scotland) Act 1995 as follows: 

11. Court orders relating to parental responsibilities etc. 

(1) In the relevant circumstances in proceedings in the Court of Session or sheriff court, 
whether those proceedings are or are not independent of any other action, an order may be 
made under this subsection in relation to— 

(a)parental responsibilities; 

(b)parental rights; 

(ba)	contact	with	siblings;		

(c)guardianship; or 

(d)subject to section 14(1) and (2) of this Act, the administration of a child’s property. 

 

While we are satisfied that section 11(7)(b) as currently worded requires the court to have 
regard to the child's views on contact with siblings among other things, we would point out 
that in our experience this is often not the case in practice.  (See Question 2 regarding 
children’s views). 

The duty on courts we propose in our response to Question 7 to seek and have regard to the 
views of siblings should be reflected in the wording of section 11.   
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Question	10):		

What do you think would strengthen the existing guidance to help a looked after child to keep 
in touch with other children they have shared family life with? 
 
In our view, without changes to primary legislation, strengthened guidance alone would be 
insufficient to bring about the required changes to ensure continued contact between children 
who have shared family life.  
  
The lived experience of looked after children is that they are frequently separated from 
siblings, and contact is often severely limited or eradicated entirely. This is despite current 
guidance stating that local authorities should try to ensure brothers and sisters are placed 
together where that is in their best interests, or, if that is not possible, near each other with 
frequent contact maintained. Clan Childlaw is a founding member of Stand Up for Siblings, a 
coalition of organisations and individuals aiming to improve legislation, policy and practice to 
address sibling separation and contact. The coalition sees changes to all three as necessary to 
bring about a culture change to minimise sibling separation for children and facilitate quality, 
appropriate contact when they are living apart. 
  
We suggest the following amendments: 

1. Add a new section 17(1)(ba) and amend section 17(1)(c) of the Children (Scotland) Act 
1995 as follows:   

“(1) Where a child is looked after by a local authority they shall, in such manner as the 
Secretary of State may prescribe—  

… 

(ba)	consider	placing	siblings	together;	and	

 (c) take such steps to (i)	promote, on a regular basis, personal relations and direct contact 
between the child and any person with parental responsibilities in relation to him (ii)	
promote	and	facilitate,	on	a	regular	basis,	personal	relations	and	direct	contact	between	the	
child	and	any	siblings	of	the	child, as appear to them to be, having regard to their duty to 
him under paragraph (a) above, both practicable and appropriate.”  

Add a new section 17(8) as follows: 

“(8) Any reference in this section to a sibling includes any full sibling, half sibling, step 
sibling by virtue of marriage or civil partnership, sibling by virtue of adoption, and any 
other person the child regards as their sibling and with whom they have an established 
family life.” 

Extending the duties on local authorities in this way would mean that, at the point of 
considering reception into care and at all subsequent reviews, local authorities would have to 
first of all consider placing siblings together, and where such placement is not in the best 
interests of the siblings, promote and facilitate contact between looked after children and 
their separated siblings, except where such contact is not in the best interests of the siblings.   
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Keeping the existing safeguards in section 17 will ensure that co-placement or contact would 
only be promoted between looked after children and siblings where it is suitable and in the 
child’s best interests. Local authorities will have to make an assessment as to the suitability of 
sibling co-placement or contact. A duty on local authorities to promote and facilitate contact 
between separated siblings would lead to more positive outcomes for looked after children. 
(Further detail on what is expected of a local authority when promoting and facilitating 
sibling contact could be outlined in guidance). 

By introducing a relatively small change to the current law, a significant number of looked 
after children could benefit from a statutory requirement for local authorities to consider co-
placement and to promote and facilitate sibling contact, leading to more positive outcomes for 
them in both their sibling relationship and their ability to develop and sustain other 
relationships throughout their life.  

Looked after children are often separated from their siblings due to being placed away from 
each other either in foster placements, residential units or by one sibling being 
accommodated and the other remaining with parents at home or living with kinship carers.  

From our work with vulnerable children and young people we know that siblings are 
frequently prevented from seeing each other, either through a lack of action from the local 
authority involved, or simply due to sibling co-placement or contact not being given the same 
priority as parental contact. This can have a devastating effect on looked after children who 
stand to lose a link with siblings with whom they previously shared a close bond. Local 
authorities often fail to consider the impact of sibling separation on children and young 
people, or promote the sibling relationship at all. The relationships between looked after 
children and their siblings become all the more important to them when they are removed 
from their core family unit, and contact with siblings can be a reassuring link to the family 
home, which may come without the pressures that parental contact can often bring, such as 
supervision and assessment. At present, there is no recourse available to looked after children 
if a local authority does not prioritise sibling co-placement or contact. This can make it 
impossible for looked after children to address the issue of sibling separation. 

The Looked After Children (Scotland) Regulations 2009 impose a duty on a local authority to 
assess the child’s need for contact with family members where the local authority is 
considering placing a child away from the birth parents, with kinship carers, foster carers or 
in a residential unit. This is a duty to assess, not to promote contact. Attention to sibling co-
placement or contact is, in our experience and that of our clients, not always given. Extending 
the section 17 duty would raise the importance of the sibling relationship, allow for 
assessment of that at an early stage, and carry a continued obligation to place the sibling 
relationship on the same footing as the parental relationship. This would give children the 
best possible opportunity to maintain their relationship in a positive manner throughout their 
lives, in turn providing them with more resilience and coping skills as they grow and develop. 

For more background to this issue see the following publications: 

Promoting Sibling Contact for Looked After Children:   
https://www.clanchildlaw.org/Handlers/Download.ashx?IDMF=6be66e0e-4216-4bad-979b-
e5cee781c320 
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Prioritising Sibling Relationships for Looked After Children: 
https://www.clanchildlaw.org/Handlers/Download.ashx?IDMF=3edff743-f3cf-442b-b7c8-
b56d6e11a98e 

 

2. Amend the Children’s Hearings (Scotland) Act 2011 to: 
 place a duty on the children’s hearing to consider sibling contact at each hearing, 

whether representations are made on behalf of the sibling or not; 
 give siblings the right: 

o to be notified of hearings; 
o to make representations as to sibling contact; 
o to seek measures of sibling contact; and 
o to appeal against decision of hearing or court in respect of sibling contact.   

While a sibling can request involvement in children’s hearing proceedings, it is at the 
discretion of the hearing to seek their views or intimate any proceedings.  By introducing a 
requirement on the hearing to consider sibling contact, and by giving siblings the rights set 
out above, siblings would have the right to some involvement in the decision making.   

 

3. Amend the Adoption and Children (Scotland) Act 2007 to: 
 introduce explicit rights for siblings: 

o to be notified of permanence proceedings; 
o to make representations; 
o to make application for contact with their sibling; and 
o to appeal against any decision;  

 place a duty on the court to consider sibling contact. 

It is essential that siblings should receive intimation in adoption and permanence cases. This 
is particularly so because in such cases when an order is made, the legal status of the child 
subject to the order changes, and the opportunity for a sibling or other person to seek contact 
at a later stage is lost. 

 

In addition to the legislative changes proposed above, strengthened guidance is required to 
help a looked after child to keep in touch with other children they have shared family life with 
and should include the following aspects:  
  
1. Recognition of the immense importance of life-long sibling relationships and supporting 

children to maintain this consistency in their lives. Preserving relationships that are 
important to a child is as important as building attachments with new carers and family 
and is key to equipping a child to grow up with the necessary skills to develop and 
maintain healthy adult relationships. 

2. Full recording of children’s sibling relationships in social work and SCRA recording 
systems to enable cross referencing between siblings and ensure siblings accommodated 
at different times are linked. 



11 

3. Consistent recording of children’s views regarding sibling placements, direct contact and 
information exchange as part of the Children’s Hearings process.  

4. Universal access to lifestory work for children permanently separated from birth siblings 
throughout childhood and early adulthood, to promote emotional and relational wellbeing. 

5. In assessing whether contact is appropriate, the best interests of all siblings should be 
balanced. 

6. The risk assessment of sibling contact should be separate from that of parental contact, to 
avoid conflation of risks. 

7. Once safety is secured in the short term, the long-term needs of the child must be 
considered without undue delay, including the need to maintain relationships the child 
considers important. 

8. Age appropriate support for sibling relationships should be provided to help maintain and 
restore these over the long term, recognising the normal nature of sibling relationships 
which have ups and downs, and recognising that children who have experienced trauma 
need particular support to address that trauma and move forward.  This will often require 
input from professionals in relation to how to communicate and sustain relationships with 
one another. 

9. Age appropriate support, including when one sibling is an adult, and facilitation of contact 
with siblings of all ages and irrespective of whether the siblings were known to each other 
before they became looked after. 

10. Support for carers and adoptive parents to allow them to facilitate sibling contact. 
11. Removal or interruption of contact should never be a method of punishment. 
12. Inclusion of protecting sibling relationships in corporate parenting duties. 
13. Inclusion of protecting sibling relationships in Care Inspectorate assessments. 
14. Requirement that local authorities identify appropriate centres for quality contact and 

ensure specific needs of siblings are recognised. 
15. Recognition that contact between siblings can take many different forms, not just direct 

contact. Recognition that indirect letterbox or social media can be sufficient and safer in 
certain circumstances. Simply receiving information about the existence and progress of a 
sibling can be sufficient in some cases. Therefore proper assessment of the appropriate 
form of contact is necessary.  

 
 
Question	11):		

How should contact orders be enforced? 
Please select only one answer. 
a) no change to existing procedure.          
b) alternative sanctions (eg unpaid work, attending a parenting class or compensation).  
c) making a breach of a contact order a criminal offence with penalties including non custodial 
sentences and unpaid work.                                       
d) another option (please specify).          
 
We favour mediation for enforcement of contact orders, subject to the following observations: 

1. The mediation needs to be of a high quality. 
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2. Clarity is required over the subject matter of the mediation. 
3. Mediation should involve the child, where appropriate. 
4. Care needs to be taken that mediation is not used to put pressure on the child to 

change their views. 
5. All parties, including the child should be treated as equal in the mediation. 

It may be helpful to have regard to the following comparative study on enforcement of orders: 

http://ec.europa.eu/civiljustice/publications/docs/family_rights/study_family_rights_synthe
sis_report_en.pdf 

 

Part	5:	CROSS	BORDER	CASES	WITHIN	THE	UK:	JURISDICTIONAL	ISSUES	
_____________________________________________________________________________________________________	

Question	12):		

Should the definition of “appropriate court” in the Family Law Act 1986 be changed to include 
the Sheriff Court as well as the Court of Session? 
Yes  
No   
Why did you select your answer above?  
 
This is not an issue which has arisen for us in practice. 
 

Question	13):		

Are there any other steps that the Scottish Government should be taking on jurisdictional 
issues in cross-UK border family cases? 
Yes  
No  
Why did you select your answer above? 
 

This is not an issue which has arisen for us in practice.  

	

Part	6:	PARENTAGE	
_____________________________________________________________________________________________________	

Question	14):		

Should the presumption that the husband of a mother is the father of her child be retained in 
Scots law? 
Yes   
No  
Why did you select your answer above?  
 
We do not have a settled view on this matter. 
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Question	15):		

Should DNA testing be compulsory in parentage disputes? 
Yes   
No   
Why did you select your answer above?  
	
The relevant provisions are as follows. If a sample of blood, other bodily fluid or body 
tissue is sought from a child under 16, for evidence in relation to determination of parentage, 
consent may be given by a person with PRRs. (Section 6, Law Reform (Parent & Child) 
(Scotland) Act 1986). A court may request a party to provide a sample or to consent 
to the taking of a sample from a child. If the party refuses or fails to provide or 
consent, the court may draw such adverse inference as appropriate. (Section 70 Law Reform 
(Miscellaneous Provisions) (Scotland) Act 1990). If DNA samples are not produced, it is 
possible that parentage can be proved. (See e.g. Cameron v Carr (No 2) 1998 FamLR 16) 
However, an adverse inference may, in some circumstances, be insufficient to lead to the 
establishment of paternity. (See e.g. Smith v Greenhill 1994 SLT (Sh Ct) 22).  

The case for compulsory provision of samples for analysis has been advanced in an article 
titled “Sensitive Relations” at http://www.journalonline.co.uk/Magazine/53-
11/1005883.aspx. It is, however, arguable that this would amount to a breach of the child’s 
rights in terms of Article 8 of ECHR, notwithstanding the terms of Articles 7 and 8 of the 
UNCRC. 

	

Part	7:	PARENTAL	RESPONSIBILITIES	AND	RIGHTS	

_____________________________________________________________________________________________________	

Question	16):		

Should a step parents parental responsibilities and rights agreement be established so that 
step parents could obtain PRRs without having to go to court? 
Yes   
No  
Why did you select your answer? 
 
We are in favour of this in the event that all parties, including the child, agree, and in the event 
that they understand the legal consequences. 
	

Question	17):	

Should the term “parental rights” be removed from the 1995 Act? 
Yes  
No  
Why did you select your answer above? 
 
We do not have a settled view on this. We are more concerned with the exercise of parental 
rights and/or responsibilities than with what they are called. 
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Question	18):	

Should the terms “contact” and “residence” be replaced by a new term such as “child’s order”? 
Yes  
No  
Why did you select your answer above? 
 
If you answered yes what terms should be used?  
 
We prefer the use of the expression “family time” in relation to contact. We are of the view 
that the use of the term “child’s order” could have a negative effect on the child as it might 
imply that the child rather than the parent is being ordered to do something. For these 
reasons, we suggest the use of a term such as “family order” instead. 
 

Question	19):		

Should all fathers be granted PRRs? 
Yes   
No   
Why did you select your answer above? 
	

In their 1992 Report on Family Law, number 135, the Scottish Law Commission 
recommended that “[i]n	the	absence	of	any	court	order	regulating	the	position,	both	parents	of	
the	child	should	have	parental	responsibilities	and	rights	whether	or	not	they	have	been	married	
to	each	other.” (http://www.scotlawcom.gov.uk/publications/reports/1990-1999/#r135, 
paras 2.36-2.50) 

There was consideration of the child conceived as a result of a casual liaison (para 2.39) or of 
rape (para 2.46). The Scottish Law Commission made the point that the law at the time 
discriminated against unmarried fathers by treating them less favourably than married 
fathers and unmarried mothers (para 2.43). Arguably that discrimination remains for those 
unmarried fathers who are not named on their child’s birth certificate. The Scottish Law 
Commission also observed that “[i]t	can	also	be	argued	that	the	law	discriminates	against	
children	born	out	of	marriage	by	denying	them	a	father	with	the	normal	responsibilities	and	
rights.” (para 2.44) The final recommendation about automatically conferring PRRs on both 
parents, irrespective of marital status, was unqualified by considerations of registration. 
However, when implemented finally in legislation in 2006, the recommendation of the 
Scottish Law Commission was implemented only in relation to unmarried fathers who 
appeared on the birth certificate. 

When the law changed to confer PRRs on unmarried fathers, if they were named on the birth 
certificate, the issue of conferring PRRs purely by virtue of their being fathers (rather than 
being named as such on the birth certificate) was considered during the passage of the Family 
Law (Scotland) Act 2006, through the Scottish Parliament. In their Stage 1 report, the Justice 1 
Committee said of the evidence before it that: 

“The	predominant	view	…	was	clearly	that	relationships	between	children	and	their	fathers	
should	be	encouraged,	where	this	is	in	the	best	interests	of	the	child.	Indeed,	the	Committee	is	
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firmly	of	the	view	that	the	welfare	of	the	child	should	be	at	the	centre	of	the	Bill.”	(para	94	
http://archive.scottish.parliament.uk/business/committees/justice1/reports‐05/j1r05‐08‐
vol01‐01.htm#autounmarried)	

In their written evidence, the Family Law team at Balfour and Manson Solicitors, Edinburgh 
had said:	

“A	child	has	the	right	to	know	and	have	a	relationship	with	both	parents.	Enabling	a	mother	to	
determine	the	quality	of	that	relationship	by	means	of	a	registration	process	is	insulting	to	the	
father	and	the	child.	We	believe	that	it	is	only	a	minority	of	cases	where	it	may	be	inappropriate	
for	an	unmarried	father	to	have	parental	responsibilities	and	parental	rights.	In	the	unlikely	
event	of	a	father	seeking	to	enforce	his	rights	in	such	a	situation,	for	example,	where	a	child	has	
been	conceived	following	a	mother	having	been	raped,	the	court	would	be	able	to	exercise	its	
discretion	in	the	matter.	If	one	of	the	other	core	principles	guiding	these	reforms	is	to	update	the	
law	and	reflect	the	reality	of	family	life	in	Scotland	today	then	the	unmarried	father,	whether	in	
an	on	going	relationship	with	the	mother	or	not,	is	part	of	that	reality	and	should	not	be	treated	
any	differently	from	the	mother.”	(para	98)	

We are concerned that the rights of the child need to be recognised, consistent with their best 
interests. Various provisions of the UNCRC are relevant to the issue raised in this question. 

Article 7 is concerned with the registration of the birth of a child and is in the following terms: 

“1.	The	child	shall	be	registered	immediately	after	birth	and	shall	have	the	right	from	birth	to	a	
name,	the	right	to	acquire	a	nationality	and,	as	far	as	possible,	the	right	to	know	and	be	cared	
for	by	his	or	her	parents.”	

It is self-evident that, if the child’s mother does not name the father on the birth certificate, the 
child will not necessarily know the father, or even his identity. 

Article 8(1) of the UNCRC is also be of relevance: 

“States	Parties	undertake	to	respect	the	right	of	the	child	to	preserve	his	or	her	identity,	
including	nationality,	name	and	family	relations	as	recognized	by	law	without	unlawful	
interference.”	

A child’s identity may be seen as linked in part to the identity of both their parents. 

Article 9(3) provides: “States	Parties	shall	respect	the	right	of	the	child	who	is	separated	from	
one	or	both	parents	to	maintain	personal	relations	and	direct	contact	with	both	parents	on	a	
regular	basis,	except	if	it	is	contrary	to	the	child’s	best	interests.”  

Article 18(1) is concerned with both parents having common responsibilities: 

“States	Parties	shall	use	their	best	efforts	to	ensure	recognition	of	the	principle	that	both	parents	
have	common	responsibilities	for	the	upbringing	and	development	of	the	child.	Parents	or,	as	the	
case	may	be,	legal	guardians,	have	the	primary	responsibility	for	the	upbringing	and	
development	of	the	child.	The	best	interests	of	the	child	will	be	their	basic	concern.”	

Against that background, we would broadly welcome all fathers being granted PRRs. We 
recognise, however, that there may be circumstances in which considerations of safety of the 
child might militate against the application of a blanket rule. Notwithstanding the clear 
recommendation of the Scottish Law Commission in 1992, we are of the view that there may 
need to be some mechanism to allow for exceptions to such a rule. This is complex and, again, 
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we think that much more consideration of the competing interests, and the mechanisms 
which would need to be put in place is required. 

	

Question	20):	 

Should the law allowing a father to be given PRRs by jointly registering a birth with the 
mother be backdated to pre 2006? 
Yes  
No  
Why did you select your answer above?  
 
We do not have a strong view on this, but we question the extent to which such a change is 
necessary. Were this brought into effect immediately, it would only affect 12 to 16 year olds, 
and that group is likely to diminish considerably by the time any legislation actually comes 
into force. 
 
 
Question	21):		

Should joint birth registration be compulsory? 
Yes  
No  
Why did you select your answer above? 
 

Like the proposal in question 19, this raises complex issues. We question how practicable it is. 
There would have to be certain exceptions, along the lines of those proposed in England and 
Wales. 

The issues are closely linked to those raised by question 19. Again, we think that the current 
consultation is insufficient to allow proper consideration of PRRs from a strategic perspective, 
taking proper account of the rights of the child. 

	

Question	22):		

Should fathers who jointly register the birth of a child in a country where joint registration 
leads to PRRs have their PRRs recognised in Scotland?  
Yes   
No  
Why did you select your answer above? 
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Question	23):		

Should there be a presumption in law that a child benefits from both parents being involved in 
their life?  
Yes   
No   
Why did you select your answer above? 
 
As in our answer to question 8, we take the view that the focus on the child and the 
paramountcy of their best interests, along with taking account of their views should be 
maintained without the introduction of any legal presumptions.  

	

Question	24): 

Should legislation be made laying down that courts should not presume that a child benefits 
from both parents being involved in their life? 
Yes  
No   
Why did you select your answer above? 
 
This is unnecessary. There is no such presumption currently. The focus should be on the child 
and the paramountcy of their best interests, along with taking account of their views. 
 

Question	25): 

Should the Scottish Government do more to encourage schools to involve non-resident 
parents in education decisions? 
Please select only one answer. 
a) Yes – put the pupil enrolment form and annual update form on a statutory basis.   
b) Yes- issue guidance on the enrolment form and annual update form.    
c) Yes – other (please specify).         
d) No – no further action by Scottish Government is required.     
Why did you select your answer above? 
 
In our work, we periodically come across young people who are unhappy about one or other 
parent having access to their educational record. In such circumstances, we point them to the 
exemption contained in the 2003 Regulations, referred to in the Consultation. We would be 
concerned that putting the forms on a statutory basis might, on occasions, lead to the best 
interests of the pupil being overlooked by schools. We do not think that further statutory 
provision is required. 
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Question	26):		

Should the Scottish Government do more to encourage health practitioners to share 
information with non-resident parents if it is in the child’s best interests? 
Please select only one answer 
a) Yes – legislation.        
b) Yes – guidance.         
c) Yes – other (please specify).      
d) No – no further action is required.     
Why did you select your answer above? 
	

Question	27):		

Does section 11 of the 1995 Act need to be clarified to provide that orders, except for 
residence orders, or orders on PRRs themselves do not automatically grant PRRs? 
Yes  
No  
Why did you select your answer above? 
 
This is unnecessary. 
 

Question	28):		

Should the Scottish Government take action to try and stop children being put under pressure 
by one parent to reject the other parent?  
Yes  
No   
Why did you select your answer above? 
 
We are all subject to external influences, including from family members. Children are no 
different. Whilst we do not condone pressure of the type described in the question, we take 
the view that for Scottish Government to take action in statute would be quite likely to 
constitute an unlawful interference in the child’s family life. This is separate to any issues 
around the effectiveness and enforceability of any such action. We consider that, rather than 
legislation in this area, including introducing a checklist, the resources would be far better 
spent on parental support and education. 
 

Question	29):		

Should a person convicted of a serious criminal offence have their PRRs removed by the 
criminal court?  
Please select only one answer. 
a) Yes – by an application to the criminal court following a conviction to remove that 

person’s PRRs.                        
b) Yes – by giving the criminal court a duty to consider the removal of PRRs when a person is 

convicted of certain types of offences.                  
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c) No – leave as a matter for the civil courts.       
d) No – another way. (please explain).        
 
Why did you select your answer above? 
 
We are of the view that any consideration of the removal of PRRs is a matter for the civil 
courts. Removal without consideration of the best interests of the child runs contrary to the 
provisions of the UNCRC and may infringe the child’s as well as the parent’s Article 8 rights. 
	

	
Part	8:	CHILD	ABDUCTION	BY	PARENTS	
_____________________________________________________________________________________________________	
Question	30):	

Should the reference in section 2 of the 1995 Act to “exercising” parental rights be changed to 
reflect that a person may not be exercising these rights because the child is now outwith the 
UK? 
Yes  
No  
Why did you select your answer above? 
 
We do not have a view on this issue. 
 
Question	31):		

Should section 6 of the Child Abduction Act 1984 be amended so that it is a criminal offence 
for a parent or guardian of a child to remove that child from the UK without appropriate 
consent? 
Yes  
No  
Why did you select your answer above? 
 
This is not an issue which has arisen in our casework. We question however whether it is a 
disproportionate method of dealing with the issue, especially if PRRs are extended as 
proposed elsewhere in the consultation. 
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Part	9:	DOMESTIC	ABUSE		
_____________________________________________________________________________________________________	
	
Question	32):			
Should personal cross examination of domestic abuse victims be banned in court cases 
concerning contact and residence? 
Yes  
No  
Why did you select your answer above? 
 

Question	33):		

Should section 11 of the 1995 Act be amended to provide that the court can, if it sees fit, give 
directions to protect domestic abuse victims and other vulnerable parties at any hearings 
heard as a result of an application under section 11? 
Yes   
No   

 
Why did you select your answer above? 
 

Question	34):		

Should subsections (7A)-(7E) of section 11 of the 1995 Act containing a list of matters that a 
court shall have regard to be kept? 
Please select only one answer. 
a) Yes – retain as currently.    
b) Yes – but amend (please give details).  
 
c) No – remove these sections.    
Why did you select your answer above? 
 
The courts in Scotland have been resistant to the use of checklists in contact/residence cases. 
In White v White 2001 S.C. 689, Lord McCluskey described the court’s task in considering 
contact between a father and his daughter as follows: 
 
“[T]he possibility and the advantages of maintaining the link between the father and his 
daughter fall to be taken into account when the court comes to make the judgment required of 
it under the 1995 Act; but, however its importance may be assessed in the circumstances of 
any particular case, it is one factor among many. It may be determinative; it may not. It must 
always be a matter of weighing all the material bearing upon welfare and the interests of the 
child. It would be impossible to list all the other matters that might be relevant, because life 
constantly throws up unprecedented circumstances; and the law has to be flexible enough to 
cope with the unforeseen.” 
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In the first reported case dealing with the amended section 11, Treasure v McGrath 2006 Fam. 
L.R. 100, Sheriff Morrison made the following observations about the new provisions:  
 
“These are already matters that a court would consider, amongst many others. It is not clear 
why these two have been selected for specific reference by Parliament, although there is 
always concern about dealing with abuse. “Abuse” can be a pejorative term, and counsel for 
the defender was conscious of its emotive connotations.”  
 
The case involved an application by a father for parental rights and responsibilities. The 
sheriff was referred to the three tests of “commitment, attachment and motive”, which have 
been enunciated in similar English cases, saying:  
“… [T]hose tests are not the end of the matter because the overriding consideration is the 
child’s welfare or best interests. I think that the considerations of commitment, attachment 
and motive will feature amongst the factors a court would have regard to.” 
  
He elaborated on the court’s task as follows:  
… [O]n any application for parental responsibilities and rights, there is no onus of proof on a 
party and … the test is: what is in the best interests of the child? In answering that question 
one would consider all the factors relevant to the paramount consideration of the welfare of 
the child which would certainly include the following: (1) the degree of commitment by the 
applicant to the child; (2) the degree of attachment between the applicant and the child; (3) 
the importance of that commitment and attachment to the child’s welfare; (4) the reasons or 
motives of the applicant in applying for the order; (5) whether the applicant would take 
account of the child’s views, where appropriate; (6) any need to protect the child from 
conduct of a person; (7) where the applicant and a parent or other person having parental 
responsibilities and rights have to co-operate in matters affecting the child, whether they can 
do so; and (8) whether it is better for the child that the order be made than that no order 
should be made.” 
  
It follows that, whilst the sheriff listed factors relevant to the consideration of the child’s 
welfare, these should not be regarded as exhaustive.  
 
The amended provisions of section 11 were examined in some detail by Sheriff Holligan in R v 
R 2010 Fam. L.R. 123. He was critical of some of the drafting of the legislation: 
“… I note that the definition subsection includes within the definition of abuse “domestic 
abuse” (see subpara (c)). On first view it does seem that there is a degree of circularity in the 
definition. There is no definition of “domestic” and “abuse” is defined, inter alia, as including 
“domestic abuse”. I confess to some difficulty in seeing what (c) adds to subparas (a) and (b) 
and whether it is intended to qualify abuse as referable either to location or relationships, or 
perhaps both. For my part, if there is evidence of behaviour falling within (a), and it happens 
within a family setting, I think it is difficult to see that (c) adds anything. It will still be abuse 
within the meaning of (a).”  
 
We are of the view that the list of factors introduced by the 2006 Act, at section 11 (7A) to 
(7E) should be removed. To repeat Lord McCluskey: “It must always be a matter of weighing 
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all the material bearing upon welfare and the interests of the child. It would be impossible to 
list all the other matters that might be relevant, because life constantly throws up 
unprecedented circumstances; and the law has to be flexible enough to cope with the 
unforeseen.” To have any checklist risks the court missing an essential factor, and risks 
deflection from the paramountcy of the child’s best interests. 
 
 
Question	35):		

Should section 11 of the 1995 Act be amended to lay down that no further application under 
section 11 in respect of the child concerned may be made without leave of the court? 
Yes   
No   
Why did you select your answer above? 
 
We wonder how much of a problem this really is. There are no statistics in the consultation 
paper, only anecdotal evidence. For legally aided parties, we suspect that it would be difficult 
to obtain legal aid repeatedly. We are not persuaded that such a provision is necessary. In any 
event, care would need to be taken that the Article 6 rights of litigants were not infringed. 
	
	
Question	36):		

Should action be taken to ensure that the civil courts have information on domestic abuse 
when considering a case under section 11 of the 1995 Act? 
Yes  
No  
If yes, what action should be taken? 
Please select all answers that apply. 
a) Introducing a duty in legislation on the civil courts to establish if there has been domestic 

abuse.              
b) Placing a duty in legislation on child welfare reporters that they must consider in each 

case whether there is evidence of domestic abuse and, if so, report on it accordingly. 
                                           

c) Including domestic abuse in any welfare checklist for the courts to consider in section 11 
cases.                               

d) Discussing with the Law Society of Scotland and the Family Law Association whether 
guidance for practitioners would be helpful.                   

e) Other (please give details).          
 
Why did you select your answer(s) above?  
 
In our experience as practitioners representing children and as child welfare reporters, 
generally issues of domestic abuse will be raised in the pleadings, and covered in reports. The 
courts are experienced in assessing where domestic abuse is an issue and in weighing it up in 
the balance of factors when considering the best interests of the child. Guidance for 
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practitioners would however be welcome, to help them to identify where domestic abuse is an 
issue. In addition training for child welfare reporters should be provided (see answer to 
question 37). 
 
	
Question	37):		

Should the Scottish Government do more to promote domestic abuse risk assessments?  
Yes  
No  
 
If yes what should be done? 
 
The use of domestic abuse risk assessments should be part of the training for child welfare 
reporters. 
 
Why did you select your answer above? 
	

	

Question	38):		

Should the Scottish Government explore ways to improve interaction between criminal and 
civil courts where there has been an allegation of domestic abuse? 
Yes  
No   
Why did you select your answer above? 
 

This would represent a substantial shift in practice, and raise a considerable number of issues, 
as identified in the Consultation Paper. We are of the view that such exploration were it to 
take place, should happen as part of a more strategic and fundamental review of family law in 
Scotland, as set out in our answer to Question 2. 

	

	

Part	10:	COURT	PROCEDURE	

_____________________________________________________________________________________________________	
	
Question	39):	

Should the Scottish Government introduce a provision in primary legislation which specifies 
that any delay in a court case relating to the upbringing of a child is likely to affect the welfare 
of the child? 
Yes   
No  
Why did you select your answer above? 
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On balance, we would favour a provision along the lines of that set out in the relevant English 
legislation, although we would prefer such a provision to refer to “undue delay” rather than 
simply “delay”. This would allow for a distinction to be made between the passage of time, 
which can be necessary on occasions to allow for resolution of issues between parties, and 
undue, or unwarranted, delay.  

Such a change to primary legislation would reflect the opinion of Lord Reed in B v G [2012] 
UKSC 21, in which he said that he regarded the length of time the court proceedings had taken 
overall, not just the very long proof, had “overshadowed the life of this young child, 
perpetuating and deepening the conflict between his parents which has caused him such 
distress”. At paragraph 22, he said: 

“There is no need for a dispute over contact to take so long to resolve. It did so in this case 
only because the court allowed the parties to determine the rate of progress. The duty to 
avoid undue delay in the determination of disputes of this nature, in order to comply with the 
obligations imposed by Article 8 of the European Convention for the Protection of Human 
Rights and Fundamental Freedoms, has been made clear many times by the European Court of 
Human Rights. … … [U]ndue delay in such proceedings may have irreversible effects upon the 
child… …Parliament has recognised, in section 1(2) of the Children Act 1989, that ‘in any 
proceedings in which any question with respect to the upbringing of a child arises … any delay 
in determining the question is likely to prejudice the welfare of the child’. There is no 
equivalent provision in the 1995 Act; but even in the absence of such a provision, the principle 
is obvious, and is amply demonstrated by the present case.” 

	

Question	40):		

Should cases under section 11 of the 1995 Act be heard exclusively by the Sheriff Court? 
Yes  
No    
Why did you select your answer above? 
 
We do not have a settled view on this Question. 
 
	
Question	41):		

Should a checklist of factors for courts to consider when dealing with a case be added to 
section 11 of the 1995 Act? 
Yes  
No   
Why did you select your answer above? 
 
We refer back to our answer to Question 34. Notwithstanding the terms of General Comment 
14, we consider that to legislate for a checklist of factors risks overlooking matters that may 
be relevant to an assessment of a particular child’s best interests. Rather we would prefer 
reference to General Comment 14 to be made in judicial training, to assist judges and sheriffs 
in making decisions under section 11. 



25 

Part	11:	ALTERNATIVES	TO	COURT	
_____________________________________________________________________________________________________	
	
Question	42):  

Should the Scottish Government do more to encourage Alternative Dispute Resolution in 
family cases?  
Please select as many options as you want. 
a) Yes – introduce Mediation Information and Assessment Meetings in Scotland.                       
b) Yes – better signposting and guidance.         
c) Yes – other (please give details).         
d) No – no further action required.         
Why did you select your answer(s) above? 
	

Broadly, we support more access to and information about ADR in family cases. Any such 
dispute resolution process, however, would need to be adequately resourced to ensure its 
effectiveness. Children involved in such a process would have to be valued as if they were a 
party to the case.  

We refer back to our answer to Question 11. 

	

Question	43):		

Should the Scottish Government make regulations to clarify that confidentiality of mediation 
extends to cases involving cross border abduction of children? 
Yes  
No  
Why did you select your answer above? 
 
 
Question	44):		

Should Scottish Government produce guidance for litigants and children in relation to contact 
and residence? 
Yes  
No  
Why did you select your answer above? 
	

It is always helpful for children to have clear, accessible guidance. However, in any 
competition for resources which are stretched, we would prefer that such resources were 
applied to legal aid and making it more widely available to children especially, allowing them 
to access specialist legal advice and representation.	
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Part	12:	BIRTH	REGISTRATION	

_____________________________________________________________________________________________________	
	
Question	45):		

Should a person under the age of 16 with capacity be able to apply to record a change of their 
name in the birth register? 
Yes  
No  
Why did you select your answer above? 
 
 
Question	46):		

Should a person who is applying to record a change of name for a young person under the age 
of 16 be required to seek the views of the young person? 
Yes  
No  
Why did you select your answer above? 
 
 
Question	47):	

Should SI 1965/1838 be amended so that a father who has a declarator of parentage and has 
PRRs can re-register the birth showing him on the birth certificate? 
Yes   
No   
Why did you select your answer above? 
 
 
 
	
Part	13:	CHILDREN’S	HEARINGS		
_____________________________________________________________________________________________________	
	
Question	48):		

Do you think the Principal Reporter should be given the right to appeal against a sheriff’s 
decision in relation to deemed relevant person status? 
Yes   
No  
Why did you select your answer above? 
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Question	49):	

Should changes be made which will allow further modernisation of the Children’s Hearings 
System through enhanced use of available technology? 
Yes   
No  
Why did you select your answer above? 
 
Any measure which has the potential to minimise the time a child spends out of school to 
attend hearings is to be welcome. 
	
	
Question	50):		

Should safeguarder reports and other independent reports be provided to local authorities in 
advance of Children’s Hearings in line with other participants? 
Yes   
No  
Why did you select your answer above? 
	

We favour an approach that promotes openness in advance of hearings. We are of the view 
that such an approach tends to produce better outcomes for children. It engenders trust 
between professionals and minimises the element of surprise at a hearing. 

	
Question	51):		

Should personal cross examination of vulnerable witnesses, including children, be banned in 
certain Childrens (Hearings) Scotland Act 2011 proceedings? 
Yes  
No  
Why did you select your answer above? 
 
 
	
Part	14:	DOMICILE	OF	PERSONS	UNDER	16		
_____________________________________________________________________________________________________	

Question	52):			

Should section 22 of the Family Law (Scotland) Act 2006 which prescribes where a child is 
deemed to be domiciled be amended? 
Yes   
No  
Why did you select your answer above? 
 
We do not have a settled view on this matter.	
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Part	15:	CONCLUSION		

_____________________________________________________________________________________________________	
	
Question	53):	

Do you have any comments about, or evidence relevant to: 
a) The partial Business and Regulatory Impact Assessment; 
b) The partial Child Rights and Wellbeing Impact Assessment; 
c) The partial Data Protection Impact Assessment; or 
d) The partial Equality Impact Assessment? 
 
Yes  
No   
If yes please provide your comments below. 
 
 
Question	54):	

Do you have any further comments? 
Yes  
No  
If you have answered yes please provide your comments below. 
 


