
 
 

 
 
 
 
 
 
 
 

 Norton Park  
 57 Albion Road 
 Edinburgh EH7 5QY 

 www.clanchildlaw.org  
 0808 129 0522  
 info@clanchildlaw.org  

 
Community Law Advice Network, Scottish Registered Charity (SC039156). Company Limited by Guarantee (SC335011) 

Legal services provided by Clan Childlaw Ltd, Company Limited by Guarantee (SC479226) 

Registered Office for Community Law Advice Network and Clan Childlaw Ltd: Norton Park, 57 Albion Road, Edinburgh EH7 5QY 

Clan Childlaw Ltd 

Wellpark Enterprise Centre  
 120 Sydney Street 
 Glasgow G31 1JF 

 
 

 

 

 

Scottish Government Consultation on incorporating the United Nations 
Convention on the Rights of the Child into domestic law in Scotland 

 
Clan Childlaw Consultation Response, August 2019 

 
 
INTRODUCTION  
___________________________________________________________________________________________________________ 
 

Clan Childlaw is a unique legal outreach service for children and young people. Our dedicated 
child-centred legal service gives practical effect to Article 12 of the United Nations Convention 
on the Rights of the Child, enabling children to participate in decision-making processes which 
affect them and allowing their voices to be heard. 

We believe that: 

 every child and young person should have the opportunity to express their views freely 
in all matters affecting them and that their views should be listened to and taken account 
of.  

 every child and young person should have the opportunity to be heard and represented 
in any judicial and administrative proceedings affecting them. We believe that children 
and young people who need legal advice and legal representation should be able to have 
their own lawyer.  

 children and young people and those who work with them should know their rights and 
should be able to access information and guidance about their rights and how to exercise 
them. 

 the law should protect and strengthen the rights of children and young people under the 
UNCRC. 

We improve children and young people’s life chances by using our legal skills and expert 
knowledge to help young people take part in decisions that affect them and by making sure that 
children’s rights are realised in Scots Law.  
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Our Consultation response is informed by our practice representing children and young people 
and invoking human rights-based arguments on their behalf, either in legal processes involving 
our clients, or as third-party interveners in the public interest in proceedings before the Court 
of Session and the UK Supreme Court. The focus of our response is on protecting and 
strengthening the rights of children and young people, in line with our beliefs set out above. It 
is concerned more with improving outcomes for children and young people than with the 
mechanics of incorporation. Those have been the focus for consideration by, in particular, the 
advisory group convened by Together and the Commissioner for Children and Young People 
Scotland. 

It is apparent that the UNCRC is increasingly referred to in UK courts to aid construction of 
domestic law. From the approach adopted in the Supreme Court, the UNCRC is, perhaps, 
becoming more prominent in the minds of judges and of those presenting arguments in the 
courts. However, virtually every case in which reference is made to the UNCRC concerns 
interpretation not only of domestic legislation but also of the various provisions of the ECHR. 
In the absence of actual incorporation of the UNCRC, unless transposition has been effected in 
domestic legislation, the function of the UNCRC is, in our view, likely to be restricted to being a 
valuable tool to aid construction of laws. In those circumstances, however, given the clear limits 
in relation to the effect of unincorporated treaties, the UNCRC is likely to be ineffective as a 
means of enabling children to assert their rights directly. Our experience is that the provisions 
of the ECHR are an extremely useful means of enabling children to assert their rights and to 
hold authorities to account. If the UNCRC were to be incorporated into domestic law, it too 
would be at least as useful. 

We are a member of Together (Scottish Alliance for Children’s Rights) and have had the 
benefit of reading their Briefing for members (“the Together Briefing”), with which broadly 
speaking we agree.  
(see:https://www.togetherscotland.org.uk/media/1322/incorporation_briefing_11-07-
2019_final.pdf) 

 

 

THEME 1: LEGAL MECHANISMS FOR INCORPORATING THE UNCRC INTO DOMESTIC LAW 
____________________________________________________________________________________________________________ 
 
 
Question 1: Are there particular elements of the framework based on the HRA as 
described here, that should be included in the model for incorporation of the UNCRC in 
domestic law? 
 
The Human Rights Act 1998 (HRA) regime allows for effective vindication of rights and redress 
for violations. Subject to some alterations set out in responses below, we favour a model for 
incorporating the UNCRC that allows for similar outcomes for children and young people 
seeking to have their rights under the UNCRC upheld. It follows that we are broadly in favour 
of replicating the legal framework used to incorporate the ECHR into UK law for incorporating 
the UNCRC into Scots law, on the grounds that: 
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- the mechanisms used to ensure compliance with ECHR rights have proven to be effective 
and if used for all UNCRC rights could be transformative for the lives and future 
outcomes of children and young people in Scotland  

- the mechanisms in the HRA are understood and known among public authorities, legal 
practitioners, the judiciary, civil society, and – to varying degrees – rights-holders 
themselves 

- introducing different mechanisms could risk confusion, which could lead to hesitant use 
of the mechanisms in practice 

- giving UNCRC rights softer enforcement mechanisms would give the message to 
children and young people and the public at large that there is a hierarchy of human 
rights. 
 

We therefore support the introduction of the following mechanisms:  

- statement of compatibility with UNCRC rights required for any Bill introduced in 
Scottish Parliament  

- legislation must be read and given effect to in a way which is compatible with the 
UNCRC, so far as it is possible to do so 

- the courts and tribunals and any person whose functions are of a public nature have a 
duty to act compatibly with the UNCRC 

- declaration of incompatibility regime and remedial order procedure to address any 
legislative incompatibility. 

 

Question 2: Are there any other aspects that should be included in the framework? 

We can see the force in the Together Briefing and the draft Children’s Rights (Scotland) Bill in 
adopting a “carrot and stick” approach including both a ‘compatibility’ and a ‘due regard’ duty.  

A ‘due regard’ duty would help embed a children’s rights approach. In public authority practice 
this would help ensure services are designed and delivered in accordance with children’s rights 
from the outset, and thereby reduce the likelihood of legal challenge later down the line for 
failure to respect rights.  

In relation to the Children’s Hearings System in Scotland, it should be noted that Children’s 
Hearings’ decisions are subject to oversight by the courts through the appeals procedure, and 
decisions in that System in relation to areas of disputed facts are taken by courts not by 
Hearings. Children are not, as stated at page 13 of the Consultation paper, removed from the 
court system. Further, currently proceedings and decisions of Children’s Hearings, as well as 
courts, are subject to the provisions of the HRA and ECHR. We can see no reason why the 
existence of the Children’s Hearings System in Scotland should cause any particular difficulty 
in the UNCRC being similarly incorporated into Scots Law.  

 

Question 3: Do you agree that the framework for incorporation should include a “duty 
to comply” with the UNCRC rights? 

For the reasons set out above, we support a duty to the effect that it would be unlawful for a 
public authority, including the Scottish Government, to act in a way which is incompatible with 
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the UNCRC. This significantly strengthens the current duties on Ministers and public authorities 
under Part 1 the Children and Young People (Scotland) Act 2014 and would cover both 
procedural and substantive obligations.  

Taking an example from our practice, we represent many care leavers whose rights to 
continuing care in the Children and Young People (Scotland) Act 2014 are not being respected 
by the local authority in whose care they have been placed. A duty to act compatibly with 
UNCRC rights would mean those local authorities would have to ensure compatibility with 
article 20 (a child deprived of his or her family environment shall be entitled to special 
protection and assistance provided by the State) and article 27 (right of every child to a 
standard of living adequate for the child’s physical, mental, spiritual, moral and social 
development). The obligation to ensure from the outset UNCRC compatibility would have a 
positive effect on how public authorities plan and deliver their services to children and young 
people in a way that respects their rights.   

Our experience in holding authorities to account in relation to their existing statutory duties is 
relevant when considering how to ensure they meet a new duty to comply with UNCRC rights.  

We have taken a combined approach of providing detailed information and training about the 
requirements of the local authority duties to local authority workers, in this way acting as a 
critical friend, whilst providing detailed training to third sector advocacy workers on the legal 
rights of those they support, and - where necessary – legally advising and representing 
individual young people in legally challenging local authorities where they fail to meet their 
duties in individual cases. This is the model of our ‘Street Legal’ project, a partnership project 
designed to ensure young people’s housing and accommodation rights are respected. These 
include continuing care rights. Advocacy workers supporting young people are trained to 
recognise when there may be a legal issue that needs addressing and can contact us for advice 
when needed. A key component of the project has been that our project coordinator spends one 
day per week embedded in the partner agency so they are on hand for any questions about the 
law and what action can be taken to address rights breaches in individual cases. 

We recently launched our ‘Care Leavers’ Rights Service’ as a response to the identified need to 
support care leavers to assert the above-mentioned continuing care rights due to inconsistent 
implementation by local authorities of Part 11 of the Children and Young People (Scotland) Act 
2014. We provide legal advice and representation to individual care leavers to assert their 
statutory rights, whilst at the same time training third sector advocacy workers and working 
with partners across the sector to seek wholesale improvement to policies and practice to 
ensure rights are being respected across Scotland.  

We are pleased that when we have threatened further legal action against local authorities for 
not implementing a care leaver’s rights, they have taken steps to meet their duties to those 
individuals. However we remain concerned that this does not always lead to the authority 
addressing their practice in relation to all young people in their care. More positive change has, 
in contrast, come about when we have had a complaint upheld by the Scottish Public Services 
Ombudsman, because their decision has an impact on local authority practice.  
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Question 4: What status, if any, do you think General Comments by the UN Committee 
on the Rights of the Child and Observations of the Committee on reports made by States 
party to the UNCRC should be given in our domestic law 

In our view, when courts or tribunals are interpreting the incorporated UNCRC rights, they 
should be under a duty to have regard to the interpretive guidance available from the UN 
Committee on the Rights of the Child. This is in line with the First Minister’s Advisory Group’s 
recommendations on interpreting international treaty rights. 

The relevant interpretative instruments for the UNCRC are the General Comments, Concluding 
Observations, and the emerging decisions under Optional Protocol 3 on a Communications 
Procedure. Though these are authoritative guidance and not legally binding in international 
law, they keep rights up to date with societal and cultural trends, are helpful in progressing 
rights and are useful guides for State parties.  

 

Question 5: To what extent do you think other possible aids would provide assistance 
to the courts in interpreting the UNCRC in domestic law? 

We would expect the courts to obtain assistance from ECHR judgments insofar as these overlap 
with UNCRC-protected rights and from decisions of courts in other countries, where the UNCRC 
is part of domestic law.   

  

Question 6: Do you agree that it is best to push forward now with incorporation of the 
UNCRC before the development of a Statutory Human Rights Framework for Scotland? 

We support incorporation as soon as possible and within this Parliamentary session.  

Incorporation of all international human rights treaties will not be possible in this Parliament 
and the First Minister’s Advisory Group on Human Rights leadership recognised that 
incorporation of the UNCRC is “a separate process is complementary to and capable of being 
aligned with their overall recommendations. The Advisory Group’s recommendations should not 
cause any delay to UNCRC incorporation” (“Recommendations for a new human rights 
framework to improve people’s lives”, December 10, 2018, p 54). 

 

Question 7: We would welcome your views on the model presented by the advisory 
group convened by the Commissioner for Children and Young People in Scotland and 
Together (the Scottish Alliance for Children’s Rights): 

The Advisory Group brought together notable national and international experts with a great 
breadth of experience and gave intensive consideration to every clause included in their draft 
Bill. We note the Advisory Group Bill largely aligns with the proposals the Scottish Government 
sets out in this Consultation. It combines mechanisms to generate a proactive culture of 
children’s rights across government at all levels with the necessary avenues for redress which 
must be open to children and young people to enforce their rights through the courts when they 
are breached. This system of redress is an important factor in holding government and public 
authorities to account, with clear consequences for rights breaches. 
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Question 8: How should the issue of whether particular UNCRC rights are self-executing 
be dealt with? 

No comment 

 

Question 9: How could clarity be provided to rights holders and duty bearers under a 
direct incorporation approach, given the interaction with the Scotland Act 1998? 

No comment 

 

Question 10: Do you think we are right to reject incorporating the UNCRC solely by 
making specific changes to domestic legislation? 

Our view is that the current approach in Scotland making specific changes to domestic 
legislation to incorporate the UNCRC is unlikely to bring about sufficient improvement in the 
realisation of children’s rights and runs the risk of there being gaps in implementation of the 
UNCRC. Other, more effective avenues of incorporation ought to be explored.  

 

Question 11: If the transposition model was followed here, how would we best enable 
people to participate in the time available? 

No comment 

 

Question 12: What is your preferred model for incorporating the UNCRC into domestic 
law? 

We favour a model which provides for effective vindication of rights and redress for violations 
for children and young people seeking to have their rights under the UNCRC upheld. Reference 
is made to our answer to question 1. 

 

 
THEME 2: EMBEDDING CHILDREN’S RIGHTS IN PUBLIC SERVICES 
____________________________________________________________________________________________________________ 
 
Question 13: Do you think that a requirement for the Scottish Government to produce a 
Children’s Rights Scheme, similar to Welsh example, should be included in this 
legislation? 

Yes. We refer to the Together Briefing. 

 

Question 14: Do you think there should be a “sunrise clause” within legislation? 

We acknowledge that public authorities are likely to require some lead time for 
implementation. However, it should be noted that they are already subject to certain reporting 
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duties under Part 1 of the Children and Young People (Scotland) Act 2014, so that much of the 
preliminary work should already be under way in public authorities. 

 

Question 15: If your answer to the question above is yes, how long do you think public 
bodies should be given to make preparations before the new legislation comes into full 
effect? 

We are concerned that the UNCRC should be incorporated as soon as practically possible and 
would urge any lead time to be as short as possible.  

 

Question 16: Do you think additional non-legislative activities, not included in the 
Scottish Government’s Action Plan, are required to further implement children’s rights 
in Scotland? 

We agree with the Scottish Government’s statement that “there are many non-legislative 
actions that can help make children’s rights real” such as awareness-raising measures and ways 
of increasing participation. We would welcome the use of awareness-raising measures and 
believe that materials published and outreach carried out should be child-friendly. Awareness-
raising should be aimed at children and adults, across all sectors of society.  

We note in the UNICEF report on incorporation across 12 different countries: “for 
[incorporation] to be effective, this process had to be supported by good awareness raising and 
training in the implications of children’s rights-based approaches”. (The UN Convention on the 
Rights of the Child: a study of legal implementation in 12 countries, UNICEF, Laura Lundy, 
Ursula Kilkelly, Bronagh Byrne and Jason Kang, November 2012).  

We support the proposal in the draft Children’s Rights (Scotland) Bill to the effect that Child 
Rights Impact Assessments are mandatory. We refer to the Together Briefing. 

 

THEME 3: ENABLING COMPATIBILITY AND REDRESS  
_____________________________________________________________________________________________________ 
 
Question 17: Do you agree that any legislation to be introduced in the Parliament 
should be accompanied by a statement of compatibility with children’s rights? 

We agree that any legislation to be introduced in the Parliament should be accompanied by a 
statement of compatibility with children’s rights. In line with our previous answer, we are of 
the view that any Bill should be accompanied by a Child Rights Impact Assessment. 

We acknowledge that a statement of compatibility does not of itself authoritatively determine 
compatibility (see for example the decision of the UK Supreme Court in The Christian Institute 
v The Lord Advocate [2016] UKSC 51, in relation to the information sharing parts of the 2014 
Act). However, certification, together with a requirement for a Child Rights Impact Assessment 
would ensure a degree of rigour in the determination of compatibility.  
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Question 18: Do you agree that the Bill should contain a regime which allows right 
holders to challenge acts of public authorities on the ground that they are incompatible 
with the rights provided for in the Bill? 

In its General Comment No. 5 (2003) on General Measures of Implementation of the UNCRC 
(“General Comment 5”), the UN Committee on the Rights of the Child comment on Justiciability 
of Rights in the following terms: “For rights to have meaning, effective remedies must be 
available to redress violations. This requirement is implicit in the Convention …”  

It is essential that rights-holders should be able to challenge acts of public authorities on the 
ground of incompatibility. This is central to ensuring public authorities are held accountable 
and to empowering rights-holders to invoke their rights. 

However, to allow for effective challenge, improvements to access to justice for children and 
young people are required. 

“Accessing justice is an essential pre-requisite for promotion and protection of all the rights of the 
child.” (Flavia Pansieri, UN Deputy High Commissioner for Human Rights, UN Human Rights 
Council Annual Day on the Rights of the Child, 13 March 2014) In their Report to the Human 
Rights Council, dated 16 December 2013, the United Nations High Commissioner for Human 
Rights said this: 

“The concept of access to justice for children requires the legal empowerment of all children. They 
should be enabled to access relevant information and to effective remedies to claim their rights, 
including through legal and other services, child rights education, counselling or advice, and 
support from knowledgeable adults. Moreover, access to justice for children requires taking into 
account children’s evolving maturity and understanding when exercising their rights.” (para 5) 

In considering legal and other appropriate assistance for children, the Report had this to say: 

“As children are usually at a disadvantage in engaging with the legal system, whether as a result 
of inexperience or lack of resources to secure advice and representation, they need access to free 
or subsidised legal and other appropriate assistance to effectively engage with the legal system. 
Without such assistance, children will be largely unable to access complex legal systems that are 
generally designed for adults.” (para 40) 

In the words of General Comment 5: “Children’s special and dependent status creates real 
difficulties for them in pursuing remedies for breaches of their rights. So States need to give 
particular attention to ensuring that there are effective, child-sensitive procedures available to 
children and their representatives. These should include the provision of child-friendly 
information, advice, advocacy, including support for self-advocacy, and access to independent 
complaints procedures and to the courts with necessary legal and other assistance.” 

In Scotland since January 2011, for children to obtain legal aid in most civil cases, the resources 
of parents (or others liable to support children) have to be taken into account when assessment 
is made of the child’s financial eligibility for legal aid, unless it would be “unjust or inequitable” 
to do so. This results in many children finding it impossible to access confidential and 
independent legal advice and representation. In order to allow children effective remedies to 
redress violations, the relevant Regulations should be amended to remove the requirement to 
take account of parental resources. Consideration should also be given to the introduction of 
“effective child-centred procedures” as required by the UN Committee on the Rights of the 
Child. 
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Question 19: Do you agree that the approach to awards of financial compensation 
should broadly follow the approach taken to just satisfaction damages under the HRA? 

We agree. “Where rights are found to have been breached, there should be appropriate 
reparation, including compensation, and, where needed, measures to promote physical and 
psychological recovery, rehabilitation and reintegration…”.  (General Comment No. 5 (2003) 
General measures of implementation of the Convention on the Rights of the Child). 

  

Question 20: Do you agree that the UNCRC rights should take precedence over 
provisions in secondary legislation as is the case under the HRA for ECHR rights? Are 
there any potential difficulties with this that you can see? 

We agree. 

 

Question 21: Do you agree that the Bill should contain stronger provisions requiring an 
ASP (Act of the Scottish Parliament) to be interpreted and applied so far as possible in a 
manner which is compatible with the rights provided for in the Bill? 

We agree. 

 

Question 22: Should the Bill contain a regime which would enable rulings to be 
obtained from the courts on the question of whether a provision in an ASP is 
incompatible with the rights secured in the Bill? 

We agree. 

 

Question 23: Do you consider a special test for standing to bring a case under the Bill 
should be required? 

We favour the ordinary test of standing to bring a judicial review of ‘sufficient interest’. In our 
view there should not be a requirement for a victim to bring a case. Children with capacity to 
instruct a solicitor, groups of children or organisations acting on behalf of children should have 
standing to bring cases.  

In our joint discussion paper Overcoming Barriers to Public Interest Litigation in Scotland, 
published in November 2018 with Human Rights Consortium Scotland, Rape Crisis Scotland, 
Shelter Scotland, JustRight Scotland, Amnesty International and Friends of the Earth Scotland, 
we called for standing to allow organisations acting in the public interest to take human rights 
cases to be embedded in any new laws incorporating international human rights treaties into 
Scots law. (https://www.clanchildlaw.org/Handlers/Download.ashx?IDMF=59a1b325-c50b-
4250-a0ca-d2bf7bb14061) 

 


