
 

 

RESPONSE TO THE CONSULTATION ON THE MINIMUM AGE OF CRIMINAL RESPONSIBILITY 

 

About Clan Childlaw 

We aim to improve life chances for children and young people in Scotland by making sure that every young person in Scotland has access to 
the legal advice they need, and by securing the recognition and enforcement of their rights in Scots Law.  Underpinning our work is the belief 
that every child and young person should have the opportunity of growing up in a just and fair society, where the rights and responsibilities of 
all are upheld.  We believe children and young people should be given the opportunity to express their views and that these views should be 
taken into account in decision-making processes which affect them. We deliver our service under three broad categories – representation, 
training and information, and policy development. 

We offer a unique legal advocacy service to children and young people within Edinburgh, the Lothians and Glasgow.  We aim to make the law 
more accessible to children and young people, including the most vulnerable in our society, by providing specialist legal advice and 
representation at a place suitable to them at the time that they need it, irrespective of their ability to pay.  Our unique service fills the gap in 
dedicated legal services to support children & young people, and gives practical effect to Article 12 of the United Nations Convention on the 
Rights of the Child, enabling children to participate in decision-making processes which affect them and allowing their voices to be heard. 

In broad terms we welcome the proposal to raise the Minimum Age of Criminal Responsibility however, we are concerned at the 
disproportionate proposals around police powers and disclosure of information and the consequences they may have for children as they 
enter adulthood. We are concerned that these proposals will breach children’s rights under Article 6 and 8 of the European Convention on 
Human Rights (“ECHR”) and Article 40 of the United Nations on Conventions on the Rights of the Child (“UNCRC”).  We have addressed the 
consultation questions below and have elaborated on these concerns. 

 

 



 

 CONSULTATION QUESTIONS 
 
 

COMMENTS 

 Care Protection and Risk  
1. Do you agree that the support needs of, 

and risks posed by, children aged 8-11 
years demonstrating harmful 
behaviours can be met through the 
extension of the National Child 
Protection Guidance? 
 
If yes, what adjustments do you 
anticipate might be required and why? 
 
If no, what other framework would you 
use instead and why? 
 
 

We are of the view that harmful behaviours displayed by 8-11 year olds should be treated as Child 
Protection concerns rather than criminal matters. We would therefore agree that children under 12 
years of age displaying harmful behaviours should be dealt with under existing child protection 
arrangements. This is more in line with the Kilbrandon principles that a child who’s involved in 
dangerous behaviour is just as much in need of care and protection as the child against whom an 
offence has been committed.  
 
We would agree that the National Child Protection Guidance (Scotland) should provide the framework 
and underlying guidance of how to deal with harmful behaviour for children younger than 12 years of 
age. However we agree that the guidance needs to be amended.  We suggest that further guidance on 
how to deal with such behaviours, incorporating the principles from FRAME and Early and Effective 
Intervention will be required. 

2. Do you agree that a multi-agency 
scoping study of training and skills 
would be helpful?   
 
Who do you think should be involved in 
such a study (e.g. social workers, 
education professionals, Named Person 
etc? Please provide reasons for your 
answer. 

 
 
 
 
No Comment 
 
 
 
 

3.  How should the Scottish Government Informing children of the change in the law will be imperative to ensure that they are fully aware of 



best publicise a change in the minimum 
age of criminal responsibility? 
 
Please include details of the audiences 
you think publicity and/or information 
materials should reach. 

their rights, however this will need to be carefully managed.  A complaint we often hear through our 
representation work is that young people (normally under 16s) are put under pressure from their older 
peers to commit offences.  This is due to a perception that under 16’s can ‘get away with it’ and that 
the ‘slate is wiped clean’ when they turn 16 (a common misconception).   Caution must therefore be 
taken to ensure that this perception is not strengthened.  This will mean ensuring that children and 
young people have the correct information about their rights and about the consequences for harmful 
or dangerous behaviour. Consultations with children and young people will be extremely important in 
this respect. 
 
Leaflets/ booklets informing children and young people of the change in the law and how this may 
benefit them will be essential.  These should not only be available to children under 12 but also older 
children who may be concerned about an offence which may currently be on their record. However, it 
should also be clearly explained that if their behaviour is causing concern they may still be referred to a 
children’s hearing to get the support they need to ensure they are not putting themselves or others in 
danger.  
 
It will also be important when sharing this information that the general public are made aware that 
although such behaviour may not be deemed criminal, the behaviour will not be ignored. It will be 
important to include the benefits of the new approach which will mean concentrating on the root 
cause of the behaviour rather than punishment, with the aim of putting the correct supports in place 
and diverting the child from further harmful behaviour. It will be important to emphasise that focusing 
on the supports required by the child rather than labelling their behaviour as criminal, is more likely to 
encourage the child to engage with the supports designed to address the behaviour. 
 
For professionals working with children who may be involved in harmful behaviour, in particular social 
workers and the police, any information about the changes to the age of criminal responsibility should 
be incorporated into current guidance. For example expanding on Multi-Agency Early and Effective 
Intervention and Implementation Guidance and the National Guidance on Child Protection.  We would 
suggest that training for teachers, social workers and police may be beneficial as they are the 
professionals most likely to be dealing with children displaying harmful behaviour.  



 
Given that the research suggests that children and young people who are looked after are 
disproportionately represented in the criminal justice system it will be particularly important to ensure 
that professionals working with looked after children are fully informed of the changes to the law.1  
This should include advocacy workers, Children’s Rights Officers, staff at residential units and social 
workers.   

 Children’s Hearing System  
4.  Should the age of criminal responsibility 

be raised to 12, do you agree that it will 
be possible to deal with the harmful 
behaviour of 8-11 year olds via existing 
care and protection grounds? Please 
provide reasons for your answer.  
 

Currently children under the age of 8 years old are covered by the care and protection grounds if they 
are involved in harmful behaviour.  Accordingly, there is no reason why 8 to 11 year olds would not be 
covered by care and protection grounds.  In particular, it is likely that grounds s67(2)(m); conduct 
seriously adverse to Health, Safety or Development  and s67(2)(n); child beyond parental control, will 
often be used.  
 
This may in fact provide greater protection for children who are involved in harmful behaviour but are 
referred under a non-offence ground.  This is because the standard of proof will be ‘on the balance of 
probabilities’ rather than ‘beyond reasonable doubt’, which would be the case if the child was referred 
on an offence ground.  
 
Furthermore, the focus on non-offence grounds recognises that in the large majority of cases where a 
child is involved in harmful behaviour there are usually contributing factors, such as problems within 
the family home.  In these situations a ground such as s67(2)(a);  ‘lack of parental care,’ may be more 
appropriate. This reflects SCRA’s research which shows that for those who appear before a children’s 
hearing on offence grounds, their behaviour is very often associated with other disruption and/or 
trauma in life.  Their research showed that out of 100 children aged 8 to 11 referred to the Children’s 
Reporter on an offence ground, 70% had previously been referred to the reporter on non-offence 
grounds and 26% were already on a CSO.2  
 

                                                           
1 Broderick R McCord S & Carnie J (January 2004). Prisoners who have been in care as ‘looked after children’ 2013: 14th Survey Bulletin: Scottish Prison Service  
2 Henderson G, Kurlus I, McNiven G, Backgrounds and outcomes for children aged 8 to 11 years old who have been referred to the Children’s Reporter for Offending, SCRA, 
March 2016 



Where a child has committed an offence which was a one off incident then the SCRA research shows 
that these were often low gravity and no further action was taken. Accordingly, as the SCRA research 
indicates, a referral to Reporter may not have been a proportionate response and the behaviour could 
have been dealt with by alternative supports. If the singular incident was high gravity then it is likely 
that it would come under ground s67(2)(m). 
 
Furthermore we suggest that using care and protection grounds rather than offence grounds supports 
the premise that a child’s behaviour is not solely down to the child and that the family circumstances 
and the responsibilities of the parents or carers must be looked at as a whole.  
 
We strongly endorse the Group’s view that using the existing non-offence grounds would have a 
positive effect on the chid as they will no longer believe that they are going to a children’s hearing to be 
punished for their behaviour.  Instead the focus will be on getting the right supports for the child.  
 
We agree that the creation of an additional ground may undo the positive changes that will be brought 
about by the increase of the age of criminal responsibility and we would also agree that such a ground 
would be unnecessary as it is currently not required for under 8 year olds.  
 
  
 

 Role of the Police  
5. Should the age of criminal responsibility 

be raised to 12, do you agree with the 
assessment of the Advisory Group that 
some Police Powers should be retained? 
 

We agree that care should be taken to ensure that 8 to 11 year olds are not treated any differently to 
under 8 year olds. If we are committed to changing the age of criminal responsibility then this means 
that all children under the age of 12 should be treated equally and have the same safeguards and 
protections in place.  
 
When a child’s behaviour is identified as harmful the Early and Effective Intervention Process may be 
used to determine the best appropriate route for the child. Although a referral to the children’s 
Reporter on an offence ground is not possible, a multi-agency meeting may be held to look at the 
causes underlying the behaviour and the possibility of making a referral under a non-offence ground. 



 
Police may also be able to record concerns about a child’s behaviour on the Interim Vulnerable Person 
Database (“IVPD”).  However training should be provided to police on the importance of framing such 
concerns as a child protection matter as opposed to the child committing an offence. We strongly 
agree with the Group that references to ‘crime’ or ‘crime recording’ in such situations is not suitable.   
We are of the view that the recording of such behaviour should be framed as a Child Protection 
Concern, however also recognising when there is a victim of the behaviour.   
 
We agree that investigations into an incident still need to be undertaken, even where the person 
involved may be under the age of criminal responsibility. However, should the age of criminal 
responsibility be raised to 12 years of age then it would never be appropriate for a child to be detained 
by the police and more specifically it would not be suitable for them to be detained in a police station 
or office.  
 
However, this is not to say that there may be a situation (albeit rare) where the behaviour of a child 
under 12 is extremely concerning and potentially places themselves and others at risk.  Such cases 
should be treated as a child protection concern.  For instance, if a child needs to be taken to a place of 
safety it may be possible that a Child Protection Order can be sought on the grounds that because of 
the child’s own behaviour the child is ‘likely to suffer significant harm’.  This would cover the situation 
where the child’s behaviour was extremely serious, such as violent behaviour or where the child is 
involved in repetitive dangerous behaviour. It could also cover the circumstances in which the child’s 
behaviour is so serious that they face the possibility of retribution from the community.  
 
 
We agree that a Child Assessment Order sought from the court may also be suitable to allow the Local 
Authority to carry out further investigations into a particular incident.  This will provide certain 
safeguards for the child to ensure that such interviews are only being undertaken when necessary. We 
would strongly suggest that the threshold remains as ‘the child is suffering or is likely to suffer 
significant harm’ to ensure that the decision is made on a child welfare basis rather on a criminal basis.  
 



It is envisaged that where an interview is thought to be necessary a Joint Investigative Interview (“JII”) 
in accordance with relevant guidance would be the most appropriate format.  This will ensure the 
incident is treated as a child protection concern (rather than a criminal investigation) but will help 
resolve the truth of the matter.  JIIs do not require the parents or the child’s consent but should be 
obtained where possible.  We agree with the Group’s recommendation that such interviews should 
only take place in exceptional circumstances.  
 
We would support the Group’s recommendation that in the most serious circumstances, a power 
should be created to allow forensic samples to be obtained. This is because firstly, it is important to 
establish the truth of the matter.  This will be in the child’s best interests and it will ensure that the 
child is given the right supports. Secondly, it will also be important to obtain samples to exclude a child 
from an investigation.  However we would make 2 suggestions. Firstly, that the child is provided with 
child friendly material which will explain why they are taking the samples, making it clear that they are 
not being punished or convicted for an offence.  Secondly, because the process of providing samples 
can be an extremely difficult and traumatising experience for a child we would strongly urge that to 
obtain any forensic samples from a child under the age of 12, a warrant should be obtained from the 
court.  The test should be whether the obtaining of these samples is in the best interests of the child.  
 
 

6. In relation to forensic samples, should 
the Police ever be able to retain 
samples taken from children aged 8-11 
years? 

We do not support the retention of forensic samples for children below the age criminal responsibility. 
At present forensic samples can be retained but only if grounds are established at court or accepted at 
a proof hearing. Accordingly, it must be proved beyond reasonable doubt that the child has committed 
the offence before the samples can be retained.  If the age of criminal responsibility is increased to 12, 
8 to 11 year olds will no longer have this safeguard.  It may lead to the situation where forensic samples 
are being retained even if the child would have been exonerated through the court process had they 
been the age of criminal responsibility.  This would clearly place children under the age of 12 at an 
unfair disadvantage.  We also express serious concern that this is likely to be a breach of the child’s 
rights under Art 6 and 8 of the ECHR and Article 40 of the UNCRC.  
 
We are not of the view that it would be necessary to retain forensic samples to establish a pattern of 



behaviour. Given that the child’s previous incident will be recorded on the IVPD and the child is likely to 
have other interventions and supports in place, there would plenty other ways of identifying a pattern 
of behaviour.  We are of the view that retention of forensic samples would be a disproportionate 
interference in the child’s right to privacy and would be treating the child as if they were guilty of a 
criminal offence when this has not been proven.  
 
 

7. What safeguards should be put in place 
for children aged under 12 in relation to 
the use of these powers? 
 
 
 
 
 
 
 
 

  
Clan child law offers a unique legal advocacy service providing legal advice and representation 
exclusively to children and young people. We believe that legal representation for children and young 
people is extremely important, particularly where the child or young person has been accused of 
committing an offence. However, the presumption in law is that a child has sufficient understanding to 
instruct a solicitor at 12 years of age. We often assess children under the age of 12 and find that they 
do not have sufficient capacity to instruct a solicitor.  Increasing the age of criminal responsibility will 
bring the law into line with this rebuttable presumption.  
 
Although we are supportive of raising the age of criminal responsibility, we are concerned that keeping 
in place some of these police powers for children under the age of 12 will leave those children engaged 
in the most concerning behaviour, with fewer rights and less safeguards than children over the age of 
12 involved in similar behaviour. We are of the view that the age of criminal responsibility should be 
increased to 12 and therefore children under the age of 12 should not have to deal with any quasi-
criminal consequences.  
 
 
Should children under the age of 12 who are accused of being involved in behaviour which would 
have been deemed criminal if they were above the age of 12 have a lawyer?  
 
From our experience working with children and young people and meeting with certain youth groups, 
we have found that many children are of the view that you only need a lawyer when you are in trouble.   
Accordingly, although legal representation for young people who require it is important we are aware 



that having a lawyer present during a Joint Investigative Interview is likely to give the child the 
perception that they are in trouble and that they are being treated as if they have committed a criminal 
offence.  
 
If we are to be committed to raising the age criminal responsibility we believe that this goes hand in 
hand with ensuring under 12s are treated as children, not as suspects and that as a society we accept 
that children under 12 do not have the capacity to take on the full responsibility for their actions.  This 
is why we think that it is extremely important that any record of behaviour under the age 12 does not 
restrict the child’s opportunities or stigmatise them later in life, no matter how serious the behaviour 
(please see our comments below in relation to questions 8 to 10).  
 
As we have indicated in our response to questions 8 to 10 below, we are of the view that a child’s 
behaviour under the age of 12 should never be disclosed in later life. If this were the case, then the 
need for certain safeguards, such as a lawyer at an interview about the incident would not be as 
critical. However, as soon as there is the possibility of the alleged behaviour restricting the individual’s 
opportunities later in life the need for the safeguards increases. Accordingly, if it is decided that 
forensic samples may be retained in certain circumstances or that in certain circumstances the alleged 
behaviour may be disclosed to future employers, the case for having a solicitor during such interviews 
becomes much stronger.  If they do not have a solicitor they would be placed at an unfair disadvantage 
to those who have been accused of an offence and are above the age of criminal responsibility.  
 
Having solicitors present at joint investigative interviews would not be our primary position (although a 
child should not be denied this opportunity if they request it).  Our primary position is that the incident 
should be treated as a child protection concern rather than a criminal investigation and accordingly, 
forensic samples should not be retained and any behaviour under the age of 12 should not be disclosed 
in later life, no matter how serious. However, if it is decided that forensic samples can be retained or 
alleged behaviour can be disclosed later in life we would strongly urge that this does not support the 
premise that under 12’s lack the capacity to take on the full responsibility of their behaviour and 
accordingly should not be held criminally responsible. We also do not think it would help to change 
public attitudes about the criminal responsibility of children under the age of 12.  



 
We think a further complication is that although only very rare cases may be disclosed in later life, at 
the time of the incident it will be uncertain whether that incident is likely to be disclosed or not and 
therefore a solicitor should be present for all interviews.    
 
If it is felt that solicitors would be a beneficial safeguard because of the possibility of the behaviour 
being disclosed in later life or forensic samples being retained, we would strongly suggest that these 
are childlaw solicitors rather than criminal solicitors and preferably those who have experience acting 
for children and young people. 
 
  
 
 
 
 

 Disclosure and Protection of 
Vulnerable Groups 

 

8. Do you agree that there should be a 
strong presumption against the release 
of information about a child’s harmful 
behaviour when an incident occurred 
before the age of 12? 

We are of the view that information about a child’s harmful behaviour before the age of 12 should 
never be released. Disclosure of such information can have an extremely negative impact on the child’s 
opportunities later in life. Importantly, such allegations will not have been proved beyond reasonable 
doubt and the child will not have had the same safeguards in place as an adult accused.  Accordingly it 
would be prejudicial to allow such information to be disclosed later in life.  You may end up with a 
situation where a child was innocent of the alleged behaviour, yet they still have to deal with the 
consequences of the information being disclosed to future employers.  It is important to note that the 
individual will not have had the opportunity to challenge the allegation, either as a child or when they 
become an adult. We are extremely concerned that the disclosure of such information would be a 
breach of the individual’s rights under Article 6 and 8 of the ECHR and Article 40 of the UNCRC.  
 
Our view is consistent with the premise that children under the age of 12 do not have the capacity to 
take on the full responsibility of their behaviour and therefore should not be held criminally 



responsible.  
 
 

9. Should the strong presumption apply to 
cases retrospectively? 

Yes, this is a problem which is affecting adults today.  A change in the law will need to encourage a 
change in public attitudes; that behaviour under the age of 12 years old should not be viewed as 
criminal. If the law is not applied retrospectively we are of the view that it will be much harder and take 
a lot longer to change public attitudes.  
 
 

10.  Where it is felt necessary to release 
information about an incident occurring 
before the age of 12 (e.g. in the 
interests of public safety), do you agree 
that this process should be subject to 
independent ratification? 

Disclosing any information of behaviour before a child is 12 when the child did not have a proper 
opportunity to refute the allegations can be extremely harmful to their prospects later in life, 
particularly in regards to the most serious offences as these can be the most stigmatising.  For example 
the literature of Hutton (2008) referred to in the SCRA research, found that there is little evidence to 
suggest that the majority of juvenile sex offenders will continue to sexually offend into adulthood. 
However disclosure of sexual behaviour could be extremely harmful to the child in later life.  As stated 
above, we are very concerned that such disclosures would be a breach of the individual’s rights under 
Article 6 and 8 of the ECHR and Article 40 of the UNCRC.  
 
It will most likely be an adult or young adult who encounters this issue when applying for employment 
or college/university. We are of the view that no matter the alleged behaviour to hold someone to 
account for something they did under the age of 12 would be prejudicial.   
 
If a child is involved in harmful behaviour under the age or 12, but then refrains from that behaviour 
through their teenage years, it should be accepted that the behaviour was the likely result of trauma or 
difficulties in childhood. If the behaviour has not continued then it should be accepted that they are 
unlikely to be a risk to the public.  If however the child continues to be involved in such behaviour 
above the age of 12 then these are likely to be recorded as convictions and will be disclosed to the 
future employer or university etc.  This will address any public protection concern that the individual is 
still likely to be a risk. 
 



 
However, if it is decided that such information should be disclosed we would strongly urge that this is 
subject to independent ratification and based on a risk assessment. We would also suggest that there is 
a procedure to allow for the individual to challenge the disclosure and seek legal advice. This is 
extremely important given that the incident will not have been proved beyond reasonable doubt and 
the individual is unlikely to have spoken to a lawyer at the time of incident.  The individual should be 
given an opportunity to seek legal advice and representation.  
 
 
We welcome the Group’s recommendation to ceasing the disclosure of convictions accrued under the 
age of 18, with a provision to disclose this as other relevant information following ratification. However 
we would suggest that such information be limited to conviction information and does not include non-
conviction or ‘soft’ information.  This is because of our concerns that individuals are having to deal with 
the consequences of being involved in criminal behaviour and the stigmatisation associated with that 
behaviour without it being proved beyond reasonable doubt. We feel that the inclusion of such 
information is prejudicial and a breach of the individual’s rights under Article 6 and 8 of the ECHR and 
Article 40 of the UNCRC.  
 

 Victim and Witnesses  
11. Should the age of criminal responsibility 

be raised to 12, will this lead to any gaps 
in the support and information available 
to victims of a child’s harmful 
behaviour, including other children? 

We support the protection of the rights of child victims, however these will need to be balanced 
against the right to privacy. It may be beneficial to provide information leaflets to victims about what 
happens when a child under the age of 12 is involved in harmful behaviour and the consequences that 
may follow. This would hopefully reassure the victim that steps are being take to address the 
behaviour, even though the behaviour is not deemed criminal.  However, more specific information 
could only be disclosed where necessary and proportionate. For example, where the behaviour is of a 
very serious nature, it may be necessary to protect the welfare of the victim child. For example it may 
be necessary to disclose that the child involved in the harmful behaviour is returning back to the same 
school as the victim child. Any disclosure must be in line with Data protection principles.   
 
Victims should also be entitled to all the supports as if the behaviour was treated as a crime.  



 
 
 
 

 Other  
12.  Please tell us about the groups of 

children and young people you believe 
should be consulted as part of the 
consultation process. 

We are of the view that consulting with children and young people will be crucial in this process.  
 
Consulting with under 12s will be important to ascertain their current understanding of the criminal 
law and the justice system and how it affects them. It will also be important to have an understanding 
of how they may perceive a change in the law. It will be important for these consultations to be 
delivered in a child friendly way with child friendly materials.  
 
It will also be important to speak with older young people and also adults who have previous 
convictions or charges between the age of 8 and 12 to determine how this has affected them in later 
life.  
 
It may also be beneficial to consult with child victims of another child’s offence who was aged between 
8 and 12. This would be beneficial to determine whether it is important to them whether or not the 
child has a conviction or whether they will be satisfied that the behaviour is being dealt with in another 
way.  
 
We are also supportive of ensuring that feedback is provided on the results of the consultations and 
the actions taken. This will ensure that the children feel they have been listened to and have been a 
part of the decision making process. 
 
We also feel that children and young people, particularly looked after children should be consulted and 
involved in the design of materials for children, such as leaflets explaining the change in the law. 
 
 
 



 
 
 

 

 

 

 


