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About Clan Childlaw 

 

Clan Childlaw improves life chances of children and young people by using their legal skills and 

expert knowledge to help young people take part in decisions that affect them and by making 

sure that children’s rights are realised in Scots Law.  

 

Clan Childlaw provides free, outreach, child-centred legal representation to children and young 

people, most of whom have experience of living in care. We have extensive experience gained 

over 9 years of representing vulnerable children and young people where child protection 

issues arise. 

 

We also:  

• provide information to professionals in relation to child law 

• deliver practice-based training on child law  

• contribute to policy development 

 

We have offices in Edinburgh and Glasgow. 

 

We intervened in the case of The Christian Institute v The Lord Advocate in the Inner House 

and in the Supreme Court to assist the court by presenting a children and young people’s 

perspective. 

  

____________________________________________________________________________________________________________  
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HISTORY 

_____________________________________________________________________________________________________ 

 

Protection of Vulnerable Groups (Scotland) Bill 2006 

 

At Stage 1, the Scottish Parliament Education Committee considered information sharing 

provisions within this Bill. Following their Stage 1 report, those provisions were deleted.1 

  

Consultation 2012 

 

In July 2012, the Scottish Government published “A Scotland for Children: A Consultation on 

the Children and Young People Bill”2 (“the Consultation”). Paragraph 120 of the Consultation 

was in these terms: 

“Scottish Ministers will consider issuing guidance that would help to clarify the 

circumstances under which information about the risks to the wellbeing of a child or 

young person can be shared with or through the Named Person, but the intention is that 

such information sharing would occur within existing legal frameworks.”  

 

Clan Childlaw responded to the Consultation3. In our response to Question 18, we said this: 

“We agree that issues of information sharing and confidentiality can be addressed within 

the existing legal frameworks and that no further legislation is required in this area.” 

 

Introduction of Children and Young People (Scotland) Bill 

 

However, in March 2013, the Children and Young People (Scotland) Bill (“the 2013 Bill”) was 

introduced into the Scottish Parliament, including duties to share information about children 

with and by Named Persons, based around concerns for a child's wellbeing. No prior 

consultation about the information sharing proposals had taken place. 

 

Stage 1 

 

In October 2013, we briefed4 MSPs on the Scottish Parliament Education and Culture 

Committee (“the Committee”), ahead of their Stage 1 report, to the effect that they should 

recommend the removal of the information sharing provisions from the 2013 Bill. There was 

no need to introduce legislation on information sharing.  

 

Stage 2 and Stage 3 

 

The relevant provisions remained in the 2013 Bill, despite representations that legislation was 

unnecessary. In the circumstances, we continued to engage with MSPs throughout the 

remainder of the legislative process. We highlighted further concerns we had with the 

                                                           
1 http://www.parliament.scot/S2_EducationCommittee/Reports/edRO6-12.pdf  
2 http://www.gov.scot/Resource/0039/00396537.pdf 
3 http://www.gov.scot/Resource/0040/00406431.pdf 
4 http://www.clanchildlaw.org/app/uploads/2015/06/Clan-Childlaw-Stage-1-Information-Sharing.pdf 

http://www.parliament.scot/S2_EducationCommittee/Reports/edRO6-12.pdf
http://www.gov.scot/Resource/0039/00396537.pdf
http://www.gov.scot/Resource/0040/00406431.pdf
http://www.clanchildlaw.org/app/uploads/2015/06/Clan-Childlaw-Stage-1-Information-Sharing.pdf
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legislation as drafted.5 We pointed out that the evaluation of the Getting it Right for Every Child 

(“GIRFEC”) pathfinder in Highland indicated that good information sharing enabling the Named 

Person to function as envisaged had led to improvements in information sharing, with no 

concerns arising about existing legal frameworks.6 

 

SUPREME COURT CASE 

_____________________________________________________________________________________________________ 

 

Clan Childlaw Interventions 

 

We intervened in the case of The Christian Institute v The Lord Advocate in relation to 

information sharing.7 We were given permission to intervene both in the Inner House and in 

the Supreme Court to present a children’s rights perspective. We focused our Intervention 

entirely on the information sharing provisions, and their adverse impact on the rights of 

children. At no time, either before or after the passage of the Children & Young People 

(Scotland) Act 2014 (“the Act”), did we seek to challenge the entire Named Person scheme. In 

our written Intervention8, at paragraph 13, we made the following submission:  

 

“The intervener accepts that, were it defined with sufficient precision, the concept of 

wellbeing might be an appropriate concept in informing the duties of local authorities in 

relation to a child, it is not appropriate or lawful to use the same concept as the threshold 

for sharing confidential information. If the provisions permitting the sharing of 

confidential information were struck out, the concept of wellbeing would remain as the 

criterion for various other matters in the Act. It would, for example, still form the basis of 

decisions by a named person as to whether it was appropriate to advise, inform or 

support a child or young person.” 

 

 

SUPREME COURT JUDGMENT 

_____________________________________________________________________________________________________ 

 

On 28th July 2016, the Supreme Court delivered their judgment9. They concluded that the 

information sharing provisions of the Act (a) were incompatible with the rights of children, 

young persons and parents under article 8 of the ECHR because they are not “in accordance 

with the law” as that article requires; and (b) may in practice result in a disproportionate 

interference with the article 8 rights of many children, young persons and their parents, 

through the sharing of private information. The information sharing provisions were, therefore, 

not within the legislative competence of the Scottish Parliament. 

                                                           
5 http://www.clanchildlaw.org/app/uploads/2015/06/Clan-Childlaw-Stage-2-CYPB-Briefing-060114.pdf  
http://www.clanchildlaw.org/app/uploads/2015/02/clan-childlaw-stage-3-Information-Sharing-Briefing.pdf  
6 http://www.parliament.scot/S4_Bills/Children%20and%20Young%20People%20(Scotland)%20Bill/b27s4-
introd-pm.pdf, paragraph 88 
7 An intervention is where an individual or body joins an ongoing court action to assist the court in the public 
interest. They are independent of the parties to the case and must have something different to add. 
8 http://www.clanchildlaw.org/app/uploads/2016/09/here.pdf 
9 https://www.supremecourt.uk/cases/docs/uksc-2015-0216-judgment.pdf  

http://www.clanchildlaw.org/app/uploads/2015/06/Clan-Childlaw-Stage-2-CYPB-Briefing-060114.pdf
http://www.clanchildlaw.org/app/uploads/2015/02/clan-childlaw-stage-3-Information-Sharing-Briefing.pdf
http://www.parliament.scot/S4_Bills/Children%20and%20Young%20People%20(Scotland)%20Bill/b27s4-introd-pm.pdf
http://www.parliament.scot/S4_Bills/Children%20and%20Young%20People%20(Scotland)%20Bill/b27s4-introd-pm.pdf
http://www.clanchildlaw.org/app/uploads/2016/09/here.pdf
https://www.supremecourt.uk/cases/docs/uksc-2015-0216-judgment.pdf
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CHILDREN AND YOUNG PEOPLE (INFORMATION SHARING) (SCOTLAND) BILL 

_____________________________________________________________________________________________________ 

 

Since 28th July 2016, the Scottish Government has engaged with a number of organisations in 

advance of publishing the Children and Young People (Information Sharing) (Scotland) Bill 

(“the Bill”).10 As part of this engagement process, in October 2016, we prepared a paper titled 

“Information Sharing provisions: the way forward”11. Our Conclusions as to the way forward 

were as follows: 

 

“We are of the view that there are significant difficulties in improving accessibility of the legal 

rules, and in providing adequate safeguards so that the proportionality of an interference with 

Article 8 rights can be challenged and assessed, such as would render the information sharing 

provisions compatible with the Article 8 rights of children, young persons and parents and to 

prevent disproportionate interferences with those Article 8 rights. 

 

In all the circumstances, and against the background set out above, we have concluded that the 

appropriate way forward is as set out by Scottish Government in the Consultation of 2012, with 

which we agreed in our response to the Consultation, namely not to legislate in relation to 

information sharing, but to rely on existing legal frameworks. The advantages of such an 

approach include: 

 

• Clarity and accessibility of the legal rules 

• Removal of any difficulty with compatibility [with Article 8 ECHR]” 

 

The Scottish Government introduced the Bill to the Scottish Parliament on 19th June 2017, 

accompanied by an illustrative Code of Practice.12 That was the first time we had seen any 

written expression of the proposed way forward. Views are sought on the draft Bill by the 

Education and Skills Committee by 25th August 2017.13  

 

We note from paragraph 30 of the Policy Memorandum that the Scottish Government take the 

view that to commence parts 4 and 5 of the 2014 Act without the information sharing 

provisions “would not have met the policy intention of supporting children and families 

sufficiently. … [T]here would have been a risk that the benefits of a coherent and consistent 

approach, delivered through good practice in some places already, would not have been made 

available to all families.” 

 

We disagree. A coherent and consistent approach, which would meet the policy intention, does 

not require legislation. Clan Childlaw on a daily basis represents vulnerable children and young 

                                                           
10 http://www.gov.scot/Topics/People/Young-People/gettingitright/information-sharing/engagement  
11 http://www.clanchildlaw.org/app/uploads/2016/11/Information-Sharings-Provisions-the-way-forward.pdf  
12 http://www.gov.scot/Topics/People/Young-People/gettingitright/information-sharing/cyp-information-
sharing-bill-2017  
13 http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/105562.aspx  

http://www.gov.scot/Topics/People/Young-People/gettingitright/information-sharing/engagement
http://www.clanchildlaw.org/app/uploads/2016/11/Information-Sharings-Provisions-the-way-forward.pdf
http://www.gov.scot/Topics/People/Young-People/gettingitright/information-sharing/cyp-information-sharing-bill-2017
http://www.gov.scot/Topics/People/Young-People/gettingitright/information-sharing/cyp-information-sharing-bill-2017
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/105562.aspx
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people where child protection is an issue. We strongly agree with the principles of the GIRFEC 

approach putting the best interests of children and young people at the heart of services, being 

child-focused, being based on the understanding of the wellbeing of the child, and the need for 

joined up working.  We agree with its aim to ensure needs are identified as early as possible to 

avoid bigger concerns or problems developing. 

 

Our view is that the best way of achieving these aims lawfully is not to legislate further in 

relation to information sharing but instead to develop clear, robust and accessible National 

Guidance, giving confidence to practitioners and upholding the rights of children and families. 

Such an approach has previously been adopted in several areas, including Child Protection and 

Underage Sexual Activity. In our view, further legislation in relation to information sharing will 

complicate further an already complex existing legal framework whilst not altering the 

circumstances in which information can be lawfully shared. 

 

 

WHY THE LEGISLATION IS UNNECESSARY 

_____________________________________________________________________________________________________ 

 

“Good Law: [S]tatutory law should be necessary, effective, clear, accessible and coherent.”14 

 

1. Introduction of duties to consider 

 

Paragraph 17 of the Policy Memorandum includes the following: 

“Encouragement to share information that could promote, support or safeguard the 

wellbeing of children or young people is … provided by the duties … to consider whether the 

sharing of information would have this effect and whether the sharing would be in compliance 

with the DPA [Data Protection Act 1998] and other relevant law.” 

Imposition of a statutory duty does not merely encourage the duty bearer to behave in a 

particular way. Rather, it compels them to behave in that way. It is: 

 

• unnecessary and disproportionate to legislate to encourage sharing of information by 

imposing statutory duties to consider whether sharing of information would promote etc the 

wellbeing of children or young people. Such encouragement can more appropriately and 

proportionately be achieved by the development and dissemination of clear, robust and 

accessible Guidance aimed at the professionals who hold information about children and 

young people. 

• unnecessary to impose duties to consider whether the sharing of information would be in 

compliance with the DPA and other relevant law. It is self-evident that the information holder 

is already under such legal duties. To repeat them in the current Bill adds nothing to the legal 

duties, but has the potential to cause confusion for duty bearers. 

                                                           
14 UK Government 2013, “When Laws become too Complex” 
https://www.gov.uk/government/publications/when-laws-become-too-complex/when-laws-become-too-
complex#conclusions-and-a-vision-for-good-law paragraph 5.2 

https://www.gov.uk/government/publications/when-laws-become-too-complex/when-laws-become-too-complex#conclusions-and-a-vision-for-good-law
https://www.gov.uk/government/publications/when-laws-become-too-complex/when-laws-become-too-complex#conclusions-and-a-vision-for-good-law
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In addition, professionals working with children and young people will be working within their 

own professional standards. They will be subject to professional duties of confidentiality and 

of care, for example. Inevitably, associated with those duties, they will be subject to professional 

duties to consider whether information should be shared appropriately within existing legal 

frameworks. 

 

2. Provision for power to share information within the existing legal framework 

 

Our understanding of the Bill is that it does not permit any more information to be shared than 

is currently being lawfully shared. No provision in the Bill can permit the lawful sharing of 

confidential information beyond that permitted within existing legal frameworks. That is 

consistent with the judgment of the Supreme Court. 

 

However, if there is a suggestion that the policy intention is to alter the threshold for sharing 

information by changing the circumstances in which information can be shared, this would 

have to be stated clearly, in order for an assessment to be made as to whether it meets the tests 

set out by the Supreme Court. 

 

Within existing legal frameworks, confidential information can lawfully be shared in certain 

circumstances, providing consideration has been given to, for example, whether there is 

consent to share, whether it is necessary and proportionate to share and whether 

confidentiality can be breached where there is a risk of significant harm to a child.  

 

Any uncertainty or confusion as to the boundaries within which confidential information may 

lawfully be shared should be addressed by the development of clear, robust and accessible 

National Guidance. Legislation is not the appropriate vehicle in this regard. 

 

3. Risk of Confusion 

 

Our understanding is that the Bill does not alter the current legal framework but instead 

attempts to restate it. This is unnecessary and could lead to confusion by simply adding another 

layer of legislation and more provisions to consider for professionals who operate within a 

framework which is already complex. 

 

4. Does the Bill meet its Policy Objectives? 

 

“If legislation is to fulfill its purpose, it is essential that it reflects accurately the policy 

intention of the legislators and communicates clearly to the people who are affected by the 

legislation.”  The Lord Advocate, James Wolffe QC15 

 

Paragraph 7 of the Policy Memorandum states the Bill’s Policy Objectives “are to ensure that the 

information sharing provisions of … the 2014 Act are ‘in accordance with the law’ and that the 

                                                           
15 Scottish Government 2016, “Drafting Matters!”, page iv http://www.gov.scot/Resource/0050/00503920.pdf  

http://www.gov.scot/Resource/0050/00503920.pdf
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rights of children, young people and parents are respected when information is shared under … 

the 2014 Act.”  

 

In order to be “in accordance with law”, the Bill must meet the points highlighted in the 

Supreme Court judgment.  In our view, the imposition on individuals of an obligation to 

consider compliance with data protection legislation, is an attempt by the Scottish Government 

to abdicate responsibility. It is their function to bring forward legislation that is compatible with 

ECHR, the laws of Data Protection and the law on confidentiality, and to make clear to those 

with duties under that legislation what they are required to do. Instead, it appears that the 

Scottish Government seeks to pass on the responsibility to the duty bearer.  

 

Lack of Precision & Accessibility  

  

“The law must be accessible and so far as possible intelligible, clear and predictable.” Lord 

Bingham16 

 

The Supreme Court explained that a measure must be accessible to the person concerned and 

foreseeable as to its effects.17 The court can look not only at formal legislation but also at 

published official guidance and codes of conduct.18 

 

The Supreme Court observed in the first place that a rule must be formulated with sufficient 

precision to enable any individual to regulate his or her conduct.19 There was no compulsion to 

follow the Revised Draft Statutory Guidance which, in any event, gave “very little guidance as to 

the requirements of the [Data Protection Act] (“DPA”) or article 8 of the ECHR”.20 The court 

concluded that “[t]here are ... very serious difficulties in accessing the relevant legal rules when 

one has to read together and cross refer between Part 4 of the Act and the DPA and work out the 

relative priority of their provisions.”21 

 

As the Bill currently stands, even if read together with the Illustrative Draft Code of Practice, it 

is not clear how in practical terms, a practitioner is going to be able to make a decision as to 

whether or not they are able to share information. This in our view does not meet the 

accessibility or foreseeability test set out in the judgment. The laws of Data Protection, 

confidentiality and human rights are complex and aspects of which when read together were 

described in the Supreme Court as a “logical puzzle”. Simply setting out a brief summary of 

these laws which the Inner House and the Supreme Court grappled with and came to different 

conclusions, and expecting practitioners to make decisions based on these summaries, is not 

sufficient to allow an individual to regulate their conduct. Nor does it make the effects of the 

law foreseeable.  

 

                                                           
16 Tom Bingham 2010, “The Rule of Law”, page 37 
17 Supreme Court judgment, para 79 
18 para 81 
19 para 79 
20 para 82 
21 para 84 
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Further, the scope of wellbeing, as was identified in the Supreme Court judgment, remains 

vague and therefore difficult to apply.22 

 

What is required is clear, robust and accessible National Guidance on Information Sharing, 

accompanied by practice based training materials, such as those which supported the 

introduction of the National Guidance on Underage Sexual Activity.  

 

Lack of Safeguards and Consent 

 

The Supreme Court said that a rule must be sufficiently precise to give legal protection against 

arbitrariness, which requires that there must be safeguards which have the effect of enabling 

the proportionality of the interference to be adequately examined.23 “Of even greater concern” 

to the Supreme Court were “the lack of safeguards which would enable the proportionality of an 

interference with article 8 rights to be adequately examined.”24 

 

The court considered whether the impact of the rights infringement was disproportionate to 

the likely benefit of the proposed measures.  They found that the Act did not provide the right 

balance between the requirement to share information and any benefit to be achieved.   

 

“The central problems are: 

• the lack of any requirement to obtain the consent of the child, young person, or his 

or her parents to the disclosure, 

• the lack of any requirement to inform them about the possibility of such disclosure 

at the time when the information is obtained from them, 

• and the lack of any requirement to inform them about such disclosure after it has 

taken place. 

Such requirements cannot, of course, be absolute: reasonable exceptions can be made 

where, for example, the child is unable to give consent, or the circumstances are such that 

it would be inappropriate for the parents’ consent to be sought, or the child’s best 

interests might be harmed. But, without such safeguards, the overriding of confidentiality 

is likely often to be disproportionate.”25 

 

“In order to reduce the risk of disproportionate interferences, there is a need for guidance 

to the information holder on the assessment of proportionality when considering whether 

information should be provided. In particular, there is a need for guidance on 

(a) the circumstances in which consent should be obtained, 

(b) those in which such consent can be dispensed with and 

(c) whether, if consent is not to be obtained, the affected parties should be 

informed of the disclosure either before or after it has occurred.”26  

                                                           
22 para 17 
23 paras 79-80 
24 para 84 
25 para 100 
26 para 101 
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The legislation and draft Code of Practice as currently drafted do not assist information holders 

in making an assessment of proportionality. The Code of Practice is not accessible and not 

practice based. A narrative of the law is not a Code of Practice. 

 

There is no longer any requirement on the face of the legislation to “have regard to the views of 

the child or young person” 27 and in doing so, to “take account of the child’s age and maturity”28.  

This requirement was introduced into the Act to ensure that “both the information holder and 

Named Person are far less likely to appear that they are infringing on the right to privacy, as 

decisions will be more inclusive and transparent”.29  

 

In addition to the concerns expressed by the Supreme Court around the issue of consent, it is 

clear from the Scottish Government minutes of the engagement meetings they had with a 

variety of organisations, including with many children and young people, that consent was seen 

as a crucial element of any information sharing scheme. Consent does not appear on the face of 

the 2017 Bill. The Code of Practice is, as yet, unpublished and the illustrative Code cannot be 

regarded as sufficient to overcome the clear concerns of the Supreme Court.  

 

We note that, from May 2018, the United Kingdom will be subject to the provisions of the 

European General Data Protection Regulation (“GDPR”). If consent is to be relied on as the basis 

to process personal data, the GDPR raises the bar to a higher standard. The impact of the GDPR 

on the Scottish Government’s information sharing proposals in relation to children needs to be 

clarified. 

 

CONCLUSION 

_____________________________________________________________________________________________________ 

 

We support the principles of the GIRFEC approach including the need to share information 

lawfully at an early stage in order to prevent bigger problems developing. This is a complex 

area of law that needs to be made easy to understand so that it can be readily applied on a daily 

basis by professionals and easily understood by children and young people.  Adding further 

legislation to the existing, complex legal framework does not simplify it. It does not alter the 

circumstances in which information can lawfully be shared. It is unnecessary and 

disproportionate to legislate in order to “encourage” the sharing of information. Legislation also 

has considerable financial implications. Those resources would be better directed at investing   

in the development of clear, robust, and accessible National Guidance and support to 

professionals around its implementation. Against that background, the Bill should be 

withdrawn. 

 

23 August 2017 

                                                           
27 2014 Act.  Part 4, Section 26(5). 
28 2014 Act.  Part 4, Section 26(6). 
29 Pg. 11 Privacy Impact Assessment http://www.gov.scot/Resource/0044/00447626.pdf  

http://www.gov.scot/Resource/0044/00447626.pdf

