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Improving advocacy for children and young people: 
principles and minimum standards – Discussion paper 
  
RESPONDENT INFORMATION FORM This form must be returned with your 
completed questions to ensure that we handle your response appropriately 
1. Name/Organisation 
Organisation name 

Community Law Advice Network (“cl@n childlaw”)  
 
Title  Mr    Ms    Mrs    Miss    Dr        Please tick as appropriate 
Surname 

REID 
Forename 

ALISON 
2. Postal address 
Clan childlaw 
Norton Park 
57 Albion Road 
Edinburgh 
Postcode EH7 5QY Phone 0131 475 2567 alison.reid@clanchildlaw.org 

 
3. Permissions  - I am responding as… 
 

   Individual / Group/Organisation    

     Please tick as appropriate      

               

(a) Do you agree to your response being made 
available to the public (in Scottish 
Government library and/or on the Scottish 
Government web site)? 

Please tick as appropriate     Yes    No
  

 (c) The name and address of your organisation will 
be made available to the public (in the Scottish 
Government library and/or on the Scottish 
Government web site). 
 

(b) Where confidentiality is not requested, we will 
make your responses available to the public 
on the following basis 

  Are you content for your response to be made 
available? 

 Please tick ONE of the following boxes   Please tick as appropriate    Yes    No 

 Yes, make my response, name and 
address all available      

  or     
 Yes, make my response available, 

but not my name and address      

  or     
 Yes, make my response and name 

available, but not my address 
     

       

(d) We will share your response internally with other Scottish Government policy teams who may be addressing the 
issues you discuss. They may wish to contact you again in the future, but we require your permission to do so. 
Are you content for Scottish Government to contact you again in relation to this consultation exercise? 
  Please tick as appropriate    Yes  No 

 
4. Are you directly involved in: 
Commissioning advocacy for children and young people    
Delivering advocacy to children and young people  
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cl@n childlaw 
 
 

ADVOCACY & LEGAL SERVICES FOR CHILDREN AND YOUNG 
PEOPLE 

 
Response 

to 
Consultation on the Children’s Hearings (Scotland) Act 2011 

Secondary Legislation  
 
 

cl@n childlaw offers a unique legal advocacy service to children and young people within 

Edinburgh and the Lothians.  We are lawyers delivering free legal advice and 
representation to children and young people, who would otherwise have found it very 

difficult or impossible to access the legal help that they require. We help Children & Young 
People up to the age of 18, or 21 if they have been Looked After Children.  
 

The team at cl@n childlaw have, in various capacities, a number of years experience of 

working within the Children’s Hearings system. We are all lawyers and within our number 

have two former Reporters, two safeguarders and a legal representative. We all provide 

representation for children at Children’s Hearings. 
 

We deliver specialist training in child law. 
 

In addition we have recently launched our evidence based Policy Development Unit 
(“PDU”), supported by Esmée Fairbairn Foundation and The Centre for Excellence for 

Looked After Children in Scotland (“CELCIS”). We aim to contribute to policy development in 

relation to the realisation of rights for children and young people across Scotland. With the 

insight gained from our direct legal representation of children and young people, we can (a) 

offer a unique perspective and (b) use our legal knowledge, skills and expertise to advance 

policy and its implementation. 

 
Norton Park, 57 Albion Road, Edinburgh EH7 5QY 

Tel: 0131 475 2567 or 075 275 66682 
E-mail: info@clanchildlaw.org 
Website: www.clanchildlaw.org 

 
Patron: Sheriff Gail Patrick 

Community Law Advice Network 
Registered Charity Number: SC039156 

mailto:info@clanchildlaw.org
http://www.clanchildlaw.org/
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QUESTIONS 
 
1. Are the aims and objectives of this discussion paper clear? 
 
Yes    No    No opinion     
 
 

 
 
2. a) Do you believe that it is necessary to develop a suite of principles and 
minimum standards focusing specifically on the provision of advocacy 
support for children and young people?   
 
Yes    No    No opinion     
 
b) If no, do you feel that existing principles, standards and guidance, including 
the Scottish Independent Advocacy Alliance (SIAA) materials, are sufficient to 
cover practice in this area? 
 
Yes    No    No opinion     
 
SIAA materials are applicable to independent advocates. Further principles, 
guidance and standards are required both for other professional advocates 
and for informal advocates such as family members. 

 
3. a) The principles and minimum standards have been developed to apply to 
the broad range of individuals and organisations who can give advocacy 
support to children and young people. Is this target audience appropriate?  
 
Yes    No    No opinion     
 
b) If no, who should the principles and minimum standards apply to? 
 
Cl@n childlaw has identified three core issues to be considered regarding 
the principles and minimum standards:  
 

1. Difficulties arise due to the target audience being so wide ranging. 
The principles and minimum standards have therefore had to be set 
at a very low level to make them applicable to, for example, family 
members who are advocating for a child. This means that when 
these same principles and minimum standards are applied to 
independent advocates, the result is unlikely to achieve the stated 
aim of improving the quality, consistency of advocacy support. Our 
view is that this is an insurmountable difficulty.  

 
2. Conflicts of interest arise for advocates who are not independent, 

such as Children’s Rights Officers employed by a local authority or 
residential care workers (see below). This is a significant issue. 
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3. In order for the principles and standards to be effective, we recognise 
that there needs to be some way of enforcing them. One possibility is 
to have a quality assurance scheme whereby organisations must 
comply with the standards in order to achieve a “quality assurance 
mark”. This would clearly only be applicable to professional 
advocates.   

 
cl@n childlaw is very supportive of the concept of having recognised 
standards in place for advocacy in relation to children and young people 
and the aim of improving the quality, consistency and availability of 
advocacy support. One solution may be to have three related principles and 
standards (not minimum). The first would be applicable to independent 
advocates and would be similar to those already published by the Scottish 
Independent Advocacy Alliance. The second would be applicable to non-
independent advocacy providers, such as those employed by the local 
authority, e.g. Children’s Rights Officers, or residential care workers. The 
third would be some general guidance for use by more informal advocates, 
such as family members. It may also be helpful to set out the circumstances 
in which a child would most benefit from each type of advocacy, giving 
consideration to the welfare of the child being paramount.  

 
 
4.  a) Do you feel the proposed principles and minimum standards could be 
applied in the broad range of circumstances in which advocacy support can be 
required by children and young people? 
 
Yes    No    No opinion     
 
b) If no, can you give examples of circumstances to which you do not think 
they would apply? 
 
See comments above regarding the need for different standards and 
guidance for independent advocates, other professional advocates and 
informal advocates. It may depend on the circumstances as to which type of 
advocacy support would be in the best interests of the child or young 
person.  

 
 
 
 
5. Do the principles and minimum standards make it clear that advocacy 
support needs to be free from conflicts of interest? 
 
Yes    No    No opinion     
 
It is our view that there are fundamental difficulties with advocates being 
linked to organisations with whom they are in dispute as their role as 
advocate. This is expanded upon in our response to question 9b). 
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6. a) Do you agree with principle 1 and the associated standards?  
 
Yes      Partly     No      No opinion     
 
b) Are there any changes or additions to this principle or standards that you 
would like to see?  
 
Cl@n childlaw supports the principle that advocacy promotes and protects 
the rights of children and young people including their right to be heard. 
Issues relating to how principles and standards are implemented arise as 
highlighted above.  It would also be helpful for the purposes of measuring 
compliance, if the standards were more specific.  
 
In relation to 1.4, it would be helpful to set out how this is to be achieved. It 
may be of assistance to have available a searchable resource of material on 
all aspects of children’s rights. This would also encourage a common 
understanding and use of shared language among advocates and 
contribute towards quality control and consistency.  
 
In relation to 1.6, it may be helpful to be more explicit as to what is expected 
of advocates if child protection concerns arise. For example, perhaps 
reference should be made to having appropriate child protection policies in 
place and a named child protection officer. We do note that this is also 
considered in Standard 3.7.  
 
As a law firm, we are the subject of an enormous amount of regulation. The 
Law Society of Scotland insists that when a solicitor meets with a client in 
relation to a new matter, the solicitor explains the basis on which they are 
working, and that a copy of the terms and conditions are given to the client. 
This includes stating what a solicitor will do for a client, including information 
about costs (if any), contact details, matters of confidentiality, and who the 
client should contact if they wish to make a complaint. We would suggest 
that these principles should be adopted in relation to advocacy as they are 
directly comparable, are one way of protecting the rights of the children and 
young people, and help to ensure quality control. It should also assist with 
expectations of the young person of the service. We note that this is also 
mentioned in relation to Standard 3.6.   

 
 
7. a) Do you agree with principle 2 and the associated standards?  
 
Yes      Partly     No      No opinion     
 
b) Are there any changes or additions to this principle or standards that you 
would like to see?  
 
In relation to 2.10 and a possible compromise of confidentiality, our practice 
as solicitors is to set out within the terms and conditions of representing a 
child, that anonymous information may be passed to other organisations. 
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This practice could be adopted in relation to advocates. 
 
 
8. a) Do you agree with principle 3 and the associated standards?  
 
Yes      Partly     No      No opinion     
 
b) Are there any changes or additions to this principle or standards that you 
would like to see?  
 
Paragraph 3.7 regarding confidentiality could be linked with Standard 1.6 
regarding child protection policies and procedures. 

 
 
9. a) Do you agree with principle 4 and the associated standards?  
 
Yes      Partly     No      No opinion     
 
b) Are there any changes or additions to this principle or standards that you 
would like to see?  
 
All solicitors have to be familiar with the concept of conflict of interest as 
part of their everyday work in terms of professional ethics. Despite this, 
there is no one clear definition which describes when a conflict of interest 
arises. One definition states: “A conflict of interest arises when this 
obligation of single minded loyalty owed to a client is compromised by a 
competing interest” (Law, Practice and Conduct for Solicitors, Paterson and 
Ritchie, 2006, page 135). In addition, consideration should also be given to 
Article 6 of the European Convention on Human Rights in terms of fairness 
and impartiality of representation.  
 
The Law Society of Scotland Practice Rules 2011 set out rules with which 
solicitors must comply in relation to conflict of interest: 
Rule 1.3: “You must give independent advice free from external influences 
or personal interests which are inconsistent with these standards. It is your 
duty not to allow your independence to be impaired irrespective of the 
nature of the matter in which you are acting.” 
Rule B2.1.2: “You shall not act for two or more parties whose interests 
conflict.” 
Rule B1.7.1: “You must not act for two or more clients in matters where 
there is a conflict of interest between the clients or for any client where there 
is a conflict between the interest of the client and your interest or that of 
your practice unit.” 
Rule 1.7.2: “Even where there is only a potential conflict of interest you must 
exercise caution. Where the potential for conflict is significant, you must not 
act for both parties without the full knowledge and express consent of the 
clients.” 
 
Guidance relating to Rule B2.1 identifies three elements which ought to be 



 

7 

considered when trying to identify if a conflict of interest exists: 
1. “If you would give different advice to different clients about the same 

matter there is a conflict of interest between them. It does not matter 
that the clients may be agreed about what they wish to do.  

2. If your actings on behalf of one client would have an adverse impact 
on a matter you are dealing with for another client, there is a conflict, 
even if on the face of it, the matters are unrelated. 

3. If you are unable to disclose relevant information to one client 
because of a duty of confidentiality to another client there is a conflict 
of interest. This also means that if you cannot act for one of them you 
cannot breach confidentiality in telling them about it.” 

 
Having considered the rules and guidance above, we conclude that where 
an advocate is not independent in terms of their employment, issues of 
conflict of interest arise. Even where an advocate is independent, conflicts 
of interest may arise, in relation to interests of different young people for 
whom they are advocating.  As we have already explained, this highlights 
the need for there to be different principles and standards for independent 
advocates and other professional advocates. In relation to independent 
advocates we would propose that the following standards are incorporated 
under Principle 4 to ensure that the principle is achieved: 
 

a) Advocates shall not represent two or more children and young 
people whose interests conflict. 

 
b) Advocates must not act for two or more children and young people in 

matters where there is a conflict between the interest of the child or 
young person and the advocate’s interests or that of the advocate’s 
employer. 

 
c) Where the potential for conflict is significant, advocates must not act 

for both parties without the full knowledge and express consent of the 
child or young person. 

 
d) When identifying a conflict of interest, advocates should consider the 

following: 
1. If the advocate would give different advice to different children or 

young people about the same matter there is a conflict of interest 
between them. It does not matter that the child or young person may 
be agreed about what they wish to do.  

2. If the advocate’s actings on behalf of one child or young person 
would have an adverse impact on a matter the advocate is dealing 
with for another child or young person, there is a conflict, even if on 
the face of it, the matters are unrelated. 

3. If the advocate is unable to disclose relevant information to one child 
or young person because of a duty of confidentiality to another child 
or young person there is a conflict of interest. This also means that if 
the advocate cannot act for one of them you cannot breach 
confidentiality in telling them about it. 

4. If the advocate is at risk of a breach of confidence or where the 
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advocate’s independence may be impaired there is a conflict of 
interest. 

5. If the advocate has information which would be relevant to a child or 
young person but which he requires to keep confidential in the 
interests of another child or young person, there is a conflict of 
interest between those children or young people. 

 
In relation to non-independent, professional advocates, the principles would 
require to be adapted. In relation to informal, non- professional advocates, 
some guidance could be included as to when conflicts might arise and how 
to deal with them.  

 
 
10. a) Do you agree with principle 5 and the associated standards?  
 
Yes      Partly     No      No opinion     
 
b) Are there any changes or additions to this principle or standards that you 
would like to see?  
 
In 5.10 we suggest that the words “and seek legal advice where 
appropriate” are added at the end. 

 
 
11. a) Do the principles and minimum standards as currently drafted reflect 
your/your organisation’s understanding of what advocacy support for children 
and young people should look like? 
 
Yes    No    No opinion     
 
b) Are there other principles or minimum standards that should be included? 
 
Reference is made to our responses above, and in particular to our 
response contained within 3.b). 

 
12.  What is your view on whether all advocacy support for children and young 
people should only be provided by independent advocacy services as defined 
under the Mental Health (Care & Treatment) (Scotland) Act 2003?   
 
One point of view is that there are situations where family members, or for 
example residential childcare workers, who already know the child could 
advocate effectively for a child and that bringing in someone new, albeit 
independent, may not be appropriate. Alternatively, there may be situations 
where it would not be in the child’s best interest to be supported by an 
advocate who is not completely independent. We understand that there is a 
current shortage of advocates, and therefore should be careful that the 
introduction of principles and standards does not result in a reduction in the 
availability of advocacy services. Taking all of these factors into account, 
our view is that we support the introduction of separate, robust, measurable 
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principles and standards for independent advocates and for non-
independent, professional advocates to reflect their differing models of 
service provision. In addition, we support the creation of guidance for 
informal advocates such as family members. 

 
13.  a) Does the discussion paper give you enough information about how the 
principles and minimum standards will apply to you as an 
individual/organisation?  
 
Yes    No    No opinion     
 
b) If no, what other information would you need? 
 
Cl@n childlaw welcomes the introduction of principles and standards. As 
highlighted above, we are of the view that it is essential for principles and 
standards to be incorporated within a framework which is measurable in 
terms of implementation. 

 
14. The proposed principles and minimum standards will have to be 
considered alongside the range of existing resources focussing on advocacy 
provision. Is the relationship between the principles and minimum standards 
and those other resources sufficiently clear? 
 
Yes    No    No opinion     
 
Cl@n childlaw recommends that there is an introduction to each set of 
principles and standards to explain the relationship between them. 

 
15. Do you feel that the principles and minimum standards as currently drafted 
will complement the range of other guidance that is relevant to you/your 
organisation? 
Yes    No    No opinion     
 
 

 
16. Any other comments: 
N/A 

 
All response should be submitted to: childrens.rights@scotland.gsi.gov.uk 
Alternatively, hard copy responses can be submitted to: 
Children’s Rights Team 
Children’s Rights & Wellbeing Division 
Scottish Government 
Area 2-B Dockside 
Victoria Quay 
Edinburgh 
EH6 6QQ 
The deadline for responding to the discussion paper is 29 February 2012. 

mailto:Childrens.rights@scotland.gsi.gov.uk

