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Clan Childlaw Stage 3 Briefing for MSPs: Children (Scotland) Bill 

24th August 2020 

Clan Childlaw calls upon MSPs to agree to Amendment 34 lodged by Minister for Community 
Safety Ash Denham MSP on the Opportunity to Participate in Children’s Hearings, and 
Amendments 43, 44 and 45 lodged by Rona Mackay MSP on the Definition of Sibling. 

Purpose and effect of Amendment 34: Opportunity to participate in Hearings  

If Amendment 34 is agreed to, the Bill as amended would modify the Children’s Hearings 
(Scotland) Act 2011 so that certain individuals (which it can be expected includes siblings) 
who are currently not able to participate in Children’s Hearings because they do not meet the 
existing test that allows relevant persons to participate, would now be given that opportunity. 
Children’s Hearings procedural rules would set criteria which the individual must meet to be 
given that opportunity.  

The rights afforded to such individuals would be the right to be notified of a Hearing, the right 
to provide a report or other document to the Hearing, the right to be provided with documents 
specified in procedural rules, authorisation to attend the Hearing, and the right to be 
represented at the Hearing. They could also require review of a Compulsory Supervision 
Order (CSO) after 3 months. If someone has not been at the Hearing, but should have had 
the chance to be there, they could request the Reporter to initiate a review of a CSO, if they 
fulfil certain conditions (set out in proposed new section 132A). If a pre-hearing panel 
determined they do not fulfil those conditions, the Hearing would be discharged.  

Children’s right to family life with siblings 

Participation rights are an important aspect of siblings’ right to family life. Clan Childlaw has 
long called for change to law and practice to ensure brothers and sisters in the care system 
are able to maintain their relationships and do not lose contact with each other as a result of 
state intervention. Sibling participation rights were at the heart of the recent case our client 
‘ABC’ took to the Supreme Court. Amendment 34 on the Opportunity to participate is an 
essential addition to the Bill. 
 
The Children (Scotland) Bill contains a series of provisions of great significance to siblings. It 
creates a new duty on local authorities to promote personal relations and direct contact 
between children in their care and siblings (section 10); it expressly adds siblings to persons 
whose views must be ascertained by local authorities before taking decisions about a child 
(section 10); it places a duty on Children’s Hearings to consider contact with siblings with 
whom the child does not reside (section 10A). 
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In family court actions, the Bill clarifies that under section 11 of the Children (Scotland) Act 
1995 children under 16 can seek and be granted a contact order without automatically being 
given parental responsibilities and rights (section 11), and  places a duty on courts to 
consider the effect a section 11 order might have on the child’s important relationships with 
other people, which would include siblings (section 12). 

We strongly support all of the above provisions of the Bill and Amendments 34 on Opportunity 
to Participate in Children’s Hearings and 43, 44 and 45 on the Definition of Sibling.  

Honouring ‘The Promise’ for brothers and sisters in care 

The Children’s Hearing System is one of the key decision-making processes for care 
experienced brothers and sisters. The Independent Care Review Promise states in relation to 
decision-making in Children's Hearings that “there must be particular attention paid to the 
rights of brothers and sisters to ensure that they have all the necessary legal rights to have 
their voice heard in relation to their brothers and sisters. That must include the notification of 
forthcoming hearings about their brothers and sisters and speedy rights of appeal if required.” 
(Chapter 2: Voice, page 40). 

In relation to brothers and sisters, The Promise states Scotland must ensure “a strong legal 
framework that acknowledges protects and promotes brother and sister relationships in and 
on the edges of care. Those legal protections must include the right to time together, 
meaningful participation in decision-making about their siblings and clear, simple rights to 
appeal.” (Chapter 4: Care, page 63). 

Amendment 34 would be a significant step forward for care experienced siblings. It contains 
5 of 6 participation rights Clan Childlaw has been calling for to be laid down in legislation to 
give siblings full participation rights in Hearings.  

We regret it does not include appeal rights. In our view, the right of appeal is fundamental to 
allowing full participation by siblings and avoids reliance on judicial review to remedy any 
technical, procedural issue, which, as a slow, cumbersome process, is unsuitable as a means 
to remedy the decision of a Children’s Hearing.  

However, if Amendment 34 is agreed and the Children (Scotland) Bill passes, the changes to 
the current legislation would significantly improve the ability of brothers and sisters to 
participate in each other’s Children’s Hearings. The system should then be kept under 
review and the right to appeal considered as part of the work to implement The Promise. 

Clan Childlaw are lawyers for children and young people. Clan Childlaw is a Scottish Charity aiming to 
improve the life chances of children and young people by using our legal skills and expert knowledge 
to help young people take part in decisions that affect them and by making sure that children’s rights 
are realised in Scots Law. We provide direct legal help to children and young people, the majority of 
whom have experience of the care system. We also provide training and contribute towards policy 
development. Clan Childlaw is part of Stand Up for Siblings, a coalition of child welfare, children’s 
rights, advocacy and legal organisations and academics within Scotland aiming to improve and change 
legislation, policy and practice. Clan Childlaw provided written and oral evidence on the Children 
(Scotland) Bill. This and further information about sibling rights can be found on our website. For 
further information, please contact janet.cormack@clanchildlaw.org. 


