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Clan Childlaw response to the Scottish Government consultation on the 

Continuing Care (Scotland) Amendment Order 2019 

Deadline: 12th December 2018 

 

1. Do you agree with the intention of this draft order to further increase the higher age 
limit for persons eligible for continuing care from twenty to twenty-one years of age, 
with effect from 1 April 2019? 

This will be the final such increase, which will ensure that the current cohort of young people 
(born on or after 1 April 1999) continue to be eligible as they increase in age to twenty-one 
and so that the duty to provide continuing care is extended in full, in line with the policy 
intention stated during the development of the Children and Young People (Scotland) Act 
2014, to all eligible persons from sixteen to twenty-one years of age. 

Yes.  

 

2. Do you have any other comments on this consultation on the Continuing Care 

(Scotland) Amendment Order 2019? 

Whilst we very much welcome the increase in age of eligibility for continuing care to twenty-

one in accordance with Article 3 of The Continuing Care (Scotland) Order 2015, we have a 

number of observations and concerns in relation to the implementation of the duty on local 

authorities to provide continuing care.  

Our observations are based on our practice as lawyers for children and young people (up to 

the age of 18 or 21 if they have been Looked After). Clan Childlaw provides free, outreach, 

child-centred legal representation to children and young people, most of whom have 

experience of living in care. Our solicitors are increasingly assisting young people who are 

seeking to realise their rights to continuing care introduced by the Children and Young People 

(Scotland) Act 2014.   

Our main concerns are:   

1. At Children’s Hearings we are starting to see local authorities seeking to remove young 
people's Compulsory Supervision Orders (CSOs) arguably earlier than circumstances 
justify, with the effect, if the young person leaves care by coming off their order before 
they are 16, that they will not be eligible for continuing care. 

2. Decisions by local authorities as to the support and accommodation a young person 
will receive upon leaving care often appear to be driven by resource and cost-
effectiveness considerations, for example we have heard from a number of young 
people in successful placements with a high level of support concerned that the plan 
is to move them to placements with less support, despite their identifying they do not 
feel ready to move on and their current placement continuing to be available.  
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3. Decisions are often made on the basis of discussions between the service provider or 
foster carer and the local authority, without giving sufficient weight to the young 
person’s views, if their views are sought at all.  

4. Welfare assessments often do not appear to meet the requirements set out in the 
2015 Order, in particular: 

- assessments not taking place in sufficient time before the young person is 
due to leave care (the requirement being ‘as soon as reasonably 
practicable before the person ceases to be looked after by them’, Article 
4(a)); 

- the young person  not being kept informed of the assessment, nor their 
views sought (Article 7(1)); 

- where the young person’s views are sought, the local authority failing to 
meet the requirements of Article 7(3) of the 2015 Order that a written 
record of the young person’s views is kept and made available to the young 
person. When we have requested access to written records on behalf of a 
young person, they have not been produced.  

5. In situations where it is decided the young person will remain in their care placement, 
the level of support may be reduced. This is particularly problematic, for example, 
when the young person has additional support needs, with supports that were 
considered necessary when the child was Looked After not being funded when the 
young person’s placement becomes continuing care e.g. respite for carers.  We have 
also heard of young people concerned that if they further their education they will 
lose a continuing care placement e.g. if they live go to college or university in another 
location but need to be able to return to their carers during holidays.  

6. There is insufficient awareness among young people of their entitlements under the 
2014 Act and a lack of straight-forward information materials clearly setting out not 
only the rights they have but how those rights translate into guaranteeing the 
accommodation and support they need into adulthood. There is little or no 
information about what a care leaver can do if they disagree with a local authorities’ 
assessment of their needs, or are not receiving the support they are entitled to, and 
where they can go for legal advice. In our practice we are often contacted by a young 
person, or a residential unit or foster carer, shortly before the young person is due to 
leave care, because they have received short notice from social work that their 
placement is to come to an end and they need further (urgent) information about their 
options. It is essential that there is broad understanding among young people and 
carers on key points, such as where a young person is informed their CSO is to be 
removed before they turn 16, it is particularly urgent that they understand that ending 
their CSO before they are 16 will mean they will lose their entitlement to continuing 
care and that they should seek legal advice and representation at the hearing; or that  
where a young person is already 16 and informed by social work that their CSO is to 
be removed, they can seek legal advice, are entitled to continuing care irrespective of 
whether their current placement is still available, and essentially that they understand 
that it is not up to the young person to prove that they need or deserve support.  
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7. There is a lack awareness among practitioners and care experienced young people 
that the rights created by the Act are enforceable and that local authority decisions 
about continuing care can be challenged. This may stem from the lack of dedicated 
statutory appeal process, but it is imperative practitioners and care leavers know that 
the failure of a local authority to meet their statutory duties can and is being 
challenged, and that if the opportunity to challenge is not taken quickly and informed 
by legal advice it is missed and the care leavers entitlements lost forever.  

 
In light of the difficulties young people are experiencing in realising their continuing care 

rights, Clan Childlaw has a dedicated Care Leavers Law Service to provide care leavers (up to 

26) and those preparing to leave care with representation about how to realise, protect and 

enforce their rights and their right to continuing care. We will train and inform practitioners 

and professionals working with care leavers so they have increased capacity to enable care 

leavers to realise their rights. The need for this service was identified particularly as a result 

of our work with homeless young people (mostly aged 16-19), the vast majority of whom are 

care experienced. This law service will be available Scotland-wide, because we know the need 

is there across the country.  

Clan Childlaw looks forward to continuing to work with Scottish Government and partners 

across the sector to fully and consistently implement the continuing care provisions for care 

experienced young people across Scotland. 
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