
 

 

                           cl@n childlaw 
 

ADVOCACY & LEGAL SERVICES FOR CHILDREN AND YOUNG PEOPLE 
 

Response to Consultation on the Courts Reform (Scotland) Bill 
 

cl@n childlaw offers a unique legal advocacy service to children and young people within 
Edinburgh and the Lothians. We are lawyers delivering free legal advice and representation 
to children and young people, who would otherwise have found it very difficult or impossible to 
access the legal help that they require. We help Children & Young People up to the age of 
18, or 21 if they have been Looked After Children.  
 
We deliver specialist training in child law. 
 
In addition we have an evidence based Policy Development Unit (“PDU”), supported by 
Esmée Fairbairn Foundation and The Centre for Excellence for Looked After Children in 
Scotland (“CELCIS”). We contribute to policy development in relation to the realisation of rights 
for children and young people across Scotland. With the insight gained from our direct legal 
representation of children and young people, we can (a) offer a unique perspective and (b) use 
our legal knowledge, skills and expertise to advance policy and its implementation. 
 
The cl@n childlaw Team 

 
Alison Reid is the Principal Solicitor of cl@n childlaw. Her background is as a solicitor in private 
practice and then a Reporter to the Children’s Hearings. 
 
Fiona Jones heads the Policy Development Unit. She has been a solicitor, practised as an 
advocate at the Scots Bar, has worked as a pupil support assistant in a pre-school nursery and 
as an adviser with the Citizens Advice Bureau. 
 
Jackie Robeson leads on learning and development. She is a solicitor, with 30 years of 
experience in the public sector, spending most of her career working for the Scottish Children’s 
Reporter Administration in various operational and senior management roles. 
 
Vicki Straiton is a solicitor specialised in the representation of children. She provides legal 
advice on all aspects of child law and regularly attends Court and Children’s Hearings with the 
children and young people represented by cl@n.  
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COURTS REFORM (SCOTLAND) BILL 
 
RESPONDENT INFORMATION FORM 
Please Note this form must be returned with your response to ensure that we handle 
your response appropriately 
 
1. Name/Organisation 
Organisation Name 

cl@n childlaw 
 
Title  Mr    Ms    Mrs    Miss    Dr        Please tick as appropriate 
 
Surname 

     

 
Forename 

     

 
 
2. Postal Address 
Norton Park 
57 Albion Road 
Edinburgh 

     

 

Postcode EH7 5QY Phone 0131 475 2567 Email 
info@clanchildlaw.org 

 
3. Permissions  - I am responding as… 
 

   Individual / Group/Organisation    

     Please tick as appropriate      

               

(a) Do you agree to your response being made 
available to the public (in Scottish 
Government library and/or on the Scottish 
Government web site)? 

Please tick as appropriate     Yes    No
  

 (c) The name and address of your organisation will 
be made available to the public (in the Scottish 
Government library and/or on the Scottish 
Government web site). 
 

(b) Where confidentiality is not requested, we will 
make your responses available to the public 
on the following basis 

  Are you content for your response to be made 
available? 

 Please tick ONE of the following boxes   Please tick as appropriate    Yes    No 

 Yes, make my response, name and 
address all available      

  or     
 Yes, make my response available, 

but not my name and address      

  or     
 Yes, make my response and name 

available, but not my address 
     

       

(d) We will share your response internally with other Scottish Government policy teams who may be addressing the 
issues you discuss. They may wish to contact you again in the future, but we require your permission to do so. 
Are you content for Scottish Government to contact you again in relation to this consultation exercise? 
  Please tick as appropriate    Yes  No 

 



 

 

CONSULTATION QUESTIONS 
 
CHAPTER 1  
Moving civil business from the Court of Session to the sheriff courts 
 
Q1. Do you agree that the provisions in the Bill raising the exclusive competence and 
providing powers of remit will help achieve the aim of ensuring that cases are heard at the 
appropriate level? 
 
Yes    No   
 
No comment 

 
Q2. Do you think that the Court of Session should retain concurrent jurisdiction for all family 
cases regardless of the value of the claim? 
 
Yes    No   
 
There is no provision in the Court of Session rules for child welfare 
hearings, which take place routinely in the Sheriff Court in family actions 
involving children. We are concerned that so much emphasis is placed on 
the value of claims, without any recognition of the serious impact on 
children. We would much prefer that all family actions involving children are 
dealt with in the Sheriff Court, unless there is a proposal to introduce child 
welfare hearings into the Court of Session. Even if that were to happen, we 
would have significant concerns about access to justice for vulnerable 
children and young people. See our response below to Q13. 
 
Q3. Do you think that the Court of Session should retain concurrent jurisdiction in any other 
areas?  
 
Yes    No   
 
No comment 
 
Q4. What impact do you think these proposals will have on you or your organisation? 
 
 



 

 

CHAPTER 2 
Creating a new judicial tier within the sheriff court 
 
Q5. Do you think that the term "summary sheriff" adequately reflects the new tier and its 
jurisdiction? 
 
Yes    No   
 
We are concerned that the term “summary sheriff” creates the impression 
that family actions, children’s hearings referrals and cases involving 
domestic abuse (as set out in Schedule 1, paras. 1, 2 and 3 of the Draft 
Courts Reform (Scotland) Bill), are of lesser importance than other civil 
cases. Such a term may well be appropriate for sheriffs dealing with 
summary criminal cases. However, we would much prefer to see the term 
“specialist sheriff” for family actions, children’s hearings referrals and cases 
involving domestic abuse. 
 
We note that the Scottish Government sees “summary sheriffs” as a new 
type of judge, not intended to represent a downgrading of justice (para 71, 
SG Consultation). We think that our suggestions would better prevent the 
perception of downgrading. Reference is also made to the SCCR, Chapter 
4, paras 64-68, Recommendations 4-7. 
 
We note the Scottish Government comments about exclusively civil 
“summary sheriffs” (para 60 SG Consultation). Our proposal for “specialist 
sheriffs” applies to all sheriffs, not just to a newly created third tier. It follows 
that, in our view, there would be no issue along the lines of the one which 
which arose after initial modelling. 
 
Q6. Do you agree with the proposal that the qualifications for appointment as a summary 
sheriff should be the same as that for a sheriff? 
 
Yes    No   
 
Given our comments above about specialisation, we would like to see an 
emphasis given to specialist training in the field of family actions, children’s 
hearings referrals and cases involving domestic abuse for all sheriffs, 
including “specialist sheriffs”. These areas can be technically complex and 
give rise to the need to handle issues very sensitively, with sufficient 
understanding of the vulnerabilities of those involved. 
 
We recognise that honorary sheriffs may have a part to play in the 
administration of justice. However, we have serious concerns that complex 
and sensitive issues in family law cases should not dealt with by honorary 
sheriffs, unless they too have become “specialist sheriffs”. 
 
Q7. Do you agree with the proposed competence of summary sheriffs in family cases?  
 
Yes    No   
 
See above 

 
Q8. Do you agree that summary sheriffs should deal with referrals from children’s hearings?  



 

 

 
Yes    No   
 
See above 

 
Q9. Do you think that in addition to summary crime, summary sheriffs should have powers in 
other areas of criminal jurisdiction? 
 
Yes    No   
 
No comment 

 
Q10. Do you agree that the allocation of cases where there is concurrent competence 
between sheriffs and summary sheriffs should be an administrative matter for the relevant 
Sheriff Principal? 
 
Yes    No   
 
See comments above about “specialist sheriffs”. 
 
Q11. What impact do you think these proposals will have on you or your organisation? 
 
 



 

 

CHAPTER 3 
Creating a new sheriff appeal court 
 
Q12. Do you agree that criminal appeals should be held in a centralised national appeal 
court? 
 
Yes    No   
 
No comment 
 
Q13. Do you think that civil appeals should be heard in the sheriff appeal court sitting in the 
sheriffdom in which they originated?   
 
Yes    No   
 
Many of our clients are children or vulnerable young adults who already find 
it difficult to travel to courts even within the sheriffdom. We often have to 
help them to find the right bus, and they often need assistance from the 
local authority with bus fares. We would have significant concerns about 
any move to have civil appeals heard in a centralised national court, as this 
would make it even more difficult for our client group to access justice. 
 
Q14. Do you agree that the sheriff appeal court should be composed of appeal sheriffs who 
are Sheriffs Principal and sheriffs of at least five years experience?  
 
Yes    No   
 
 
Q15. What impact do you think these proposals will have on you or your organisation? 



 

 

CHAPTER 4  
Creating a specialist personal injury court  
 
Q16. Do you agree that establishment of a specialist personal injury court? 
 
Yes    No   
 
No comment 

 
Q17. Do you agree that civil jury trials should be available in the specialist personal injury 
court? 
 
Yes    No   
 
No comment 
 
Q18. What impact do you think these proposals will have on you or your organisation? 
 
 
 
 
 
 
 
 
 



 

 

CHAPTER 5 
Improving judicial review procedure in the Court of Session  
 
Q19. Do you agree with the three month time limit for judicial review claims to be brought?  
 
Yes    No   
 
Three months is an unworkably short timescale for our client group. Any 
legal aid application is likely to draw matters out. Over 80% of our clients 
are looked after children, many in secure accommodation. They are already 
likely to experience disadvantage in seeking legal redress, as they are often 
under informed as to their rights, and under supported in vindicating them, 
compared to their non-looked after peers. To advise and represent them 
properly can take time and several visits. To impose such a short timescale 
would operate as a further significant barrier to their accessing justice.  
 
We understand that the Taylor Review is likely to report in summer 2013 on 
funding of litigation amongst other matters. In the meantime, legal aid for 
children has already been significantly cut since January 2011. (See cl@n 
childlaw Freedom of Information Request Analysis at 
http://clanchildlaw.org/wp/wp-content/uploads/2013/05/clan-childlaw-FOI-
Analysis.pdf) Details of the resources of persons with an obligation to 
aliment the child will be required. Legal Aid for judicial review proceedings 
will not necessarily be made available. If there is a “wider public interest”, it 
may be necessary to gather and submit detailed and accurate information 
about a variety of matters, including the value of the claim, the likely case 
costs, details of others with a joint or the same interest as the applicant, and 
information as to prejudice to the applicant were legal aid to be refused (see 
SLAB civil assistance handbook, para 4.78). All of these matters make it 
difficult to apply for legal aid within a three month period, let alone to raise 
proceedings. 
 
We recognise that there may be a public interest in challenges being made 
promptly and resolved quickly. However, in our view such interest must be 
weighed against the interests of the individual who needs recourse to the 
courts to seek resolution. We consider a time limit of a minimum of one year 
is necessary to maintain a fair balance of the public and individual interests, 
allowing vulnerable citizens access to justice.  
 
Q20. Do you agree that the introduction of the leave to proceed with an application for judicial 
review will filter out unmeritorious cases? 
 
Yes    No   
 
 

 
Q21. Do you agree that these proposals to amend the judicial review procedure will maintain 
access to justice? 
 
Yes    No   
 
See response to Q19 



 

 

 
Q22. What impact do you think these proposals will have on you or your organisation? 
 
 



 

 

CHAPTER 6 
Facilitating the modernisation of procedures in the Court of Session and sheriff courts 
 
Replace the existing rule making powers with more general and generic powers 
 
Q23. Do you agree that the new rule making provisions in sections 85 and 86 of the draft Bill 
will help improve the civil procedure in the Court of Session and sheriff courts? 
 
Yes    No   
 
No comment 
 
Q24. Are there any deficiencies in the rule making provisions that would restrict the ability of 
the Court of Session to improve civil procedure in the Court of Session and sheriff courts? 
 
Yes    No   
 
No comment 
 
Q25. What impact do you think these proposals will have on you or your organisation? 
 
 

 
The creation of new powers in the Inner House of the Court of Session to sift and 
dispose of appeals with no reasonable prospects of success. 
 
Q26. Do you agree that a single judge of the Inner House should be able to consider the 
grounds of an appeal or motion?  
 
Yes    No   
 
No comment 

 
Q27. What impact do you think these proposals will have on you or your organisation? 
 
 

 
 
 
 
 
 
The abolition of the distinction between ordinary and petition procedure in the Court of 
Session. 
 
Q28. Do you agree that the distinction between ordinary and petition procedure should be 
abolished?  
 
Yes    No   
 
No comment 



 

 

 
Q29. Do you foresee any unintended consequences for this change?   
 
Yes    No   
 
No comment 
 
Q30. What impact do you think these proposals will have on you or your organisation? 
 
 

 
New procedures for dealing with vexatious litigants. 
 
Q31. Do you agree that the new procedure will ensure that courts are able to deal 
appropriately with vexatious litigants? 
 
Yes    No   
 
No comment 

 
Q32. What impact do you think these proposals will have on you or your organisation? 
 
 

 
Scotland-wide enforcement of interdict and interim orders 
 
Q33. Do you agree that an order for interdict should be capable of being enforced at any 
sheriff court in Scotland?  
 
Yes    No   
 
 
 
 
 
 
 
Q34. Should interim orders and warrants have similar all-Scotland effect and be capable of 
enforcement at any sheriff court?  
 
Yes    No   
 
 
 
Q35. What impact do you think that these proposals will have on you or your organisation? 
 
 
 
 
 



 

 

CHAPTER 7: THE PROPOSALS: Alternative Dispute Resolution 
 
Q36. Do you think that ADR should be promoted by means of court rules?    
 
Yes    No   
 
We are concerned that ADR may not always be appropriate where there is 
an imbalance of power between parties, or where, for example, children are 
involved or there are issues of domestic abuse. 
 
Q37. What impact do you think these proposals will have on you or your organisation? 
 
 

 
 



 

 

ASSESSING IMPACT 
 
Equality 
 
Q38. Please tell us about any potential impacts, either positive or negative, you feel any or all 
of the proposals in this consultation may have on a particular group or groups of people. 
 
We have serious concerns about the impact of a number of the proposals 
on access to justice by our very vulnerable young clients, many of whom 
are most in need of seeking redress in the courts. The proposals need to be 
seen alongside other concerns about barriers to accessing justice, including 
availability of legal aid, and availability of accessible, appropriate legal 
services for children and young people. We refer to our answers above. Our 
main concerns relate to the following proposals: 
 
(1) concurrent jurisdiction in the Court of Session for all family law cases, 
particularly in the absence of child welfare hearings; 
 
(2) introduction of “summary sheriffs” to hear family law cases, children’s 
hearings cases and cases involving domestic abuse, in which we submit 
that “specialist sheriffs” are required; 
 
(3) any move to have a centralised civil appeal court; and 
 
(4) introduction of a three month time limit for judicial review claims to be 
brought. 
 
At a time when the Scottish Government is committed to ensuring that the 
rights of children and young people are respected across the public sector, 
in their Children and Young People (Scotland) Bill, our view is that the 
Scottish Government should be seeking to reduce rather than increase 
barriers to their accessing justice. 

 
Business and Regulatory 
 
Q39. Please tell us about any potential economic or regulatory impacts, either positive or 
negative, you feel any or all of the proposals in this consultation may have. 
 
 

 
Legislation 
 
Q40. Please give any comments on the legislation as set out in the Draft Bill.  Are there any 
omissions or areas you think have not been covered. 
 
 

 


