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Proposed Draft Police Act 1997 and Protection of Vulnerable Groups (Scotland) Act 2007 
Remedial Order 2018 

Consultation response by Clan Childlaw submitted on 23 November 2017 

1. Do you have any views / observations on this Proposed Draft Order?  

While we welcome the proposal to introduce a review mechanism for offences listed in schedule 8A 

of the Police Act 1997, we have concerns as to whether the proposed draft Order will ensure respect 

for article 8 ECHR in every case and as to the way the disclosure system deals with childhood 

offending behaviour in general.  

The proposed draft Order follows the judgment in P v the Scottish Ministers [2017] CSOH 33 which 

found that automatic disclosure by Disclosure Scotland of a deemed criminal conviction for a minor 

offence handled by the children's hearing system when the petitioner was 14 constituted an “unlawful 

and unjustifiable interference” with the petitioner’s rights under article 8 of the European Convention 

on Human Rights. Lord Pentland found that “the scheme failed to provide any (or at least any 

sufficient) safeguards to enable the proportionality of the admitted interference in the petitioner’s 

case to be evaluated fairly and objectively; in the absence of any (or any adequate) safeguards, I 

conclude that the scheme operated arbitrarily in the petitioner’s case” (paragraph 45). The scheme 

did not meet the article 8 'in accordance with law' test.  

Nor did it meet the article 8 proportionality test: "The right approach is to consider whether disclosure 

of the conviction information in the particular circumstances of the petitioner’s case was 

proportionate". Assessment of the individual circumstances requires consideration of the cumulative 

impact of various considerations, such as the nature of the offence, the age of the petitioner when it 

took place, the fact it was handled by the children's hearing system and the likelihood of reoccurrence 

of the offending behaviour. In this case disclosure was found to have been disproportionate 

(paragraph 61).   

Under the proposed draft Order individuals may apply to a sheriff for removal from a higher level 

disclosure of a conviction for an offence included in schedule 8A where the conviction is spent and, 

where the person was under 18 at the date of conviction, a period of 7.5 years has passed, or where 

the person was 18 or over, 15 years have passed.  
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In our view, the proposed amendments do not go far enough to meet the requirements of article 8 

ECHR and the judgment in P v the Scottish Ministers.  

Automatic disclosure for spent convictions for schedule 8A offences will continue during the initial 

period of 7.5 or 15 years with no possibility of review. The proposed scheme would not allow the 

individual circumstances of each case to be considered, as required by article 8. The circumstances 

in P v the Scottish Ministers demonstrated that there will be circumstances where disclosure of 

convictions for schedule 8A offences may be disproportionate and the proposed draft Order would 

not allow any such assessment to be made in the initial period. We are particularly concerned about 

the potential impact of this approach on young people's life chances.  

Given that schedule 8A offences include offences that may be of a less serious nature when all the 

circumstances are taken into account, particularly when committed in childhood, it is arguable 

Disclosure Scotland itself should have discretion to consider other factors such as the level of 

disposal, the circumstances of the child, or the relevance to the employment. The onus is on the 

applicant to seek removal of the conviction information by a sheriff. We have concerns that an 

applicant's article 8 privacy rights could be at risk during the appeal process, for example if a delay 

or inclusion on court lists leads to an employer or training provider finding out about a conviction 

before the process is complete. 

In our view it is imperative that the disclosure system account for the very different nature of 

childhood offending from adult offending. In P v the Scottish Ministers the fact that the offence took 

place during childhood and that it was handled by the children's hearing system rather than criminal 

prosecution were important factors contributing to the cumulative impact that disclosure was 

disproportionate.   

While it is right the proposed draft Order distinguishes between offences committed before or after 

the age of 18 in setting the time that must have passed, it does not allow other factors linked to 

childhood to be taken into account and does not sufficiently reflect the approach taken in the 

children’s hearings system that children who are charged with offending behaviour are considered 

having regard to their welfare and not on a punitive basis.  

The judgment in P v the Scottish Ministers, along with the judgment in AB v HMA1, highlighted the 

need for an urgent review of the effect of childhood offending behaviour later in life. We very much 

welcome the reference in the Statement of Reasons for the 2018 Remedial Order to the possibility 

of further policy changes being developed as part of Scottish Ministers’ wider programme in relation 

to proposals on the minimum age of criminal responsibility, rehabilitation of offenders or the 

forthcoming review of the 2007 Act and the PVG Scheme, and the Scottish Government’s emphasis 

in its Programme for Scotland 2017-18 on reducing the impact of adverse childhood experiences 

suffered by vulnerable young people.  

A wider review will help strike the right balance between protecting the public and vulnerable groups 

and the right of individuals to put adverse childhood experiences behind them. A more progressive 

child-welfare and child-rights centred disclosure system should, for example, establish separate 

offence lists for children and young people from those for adults, reclassify offence grounds accepted 

or established in children's hearings as alternatives to prosecution (as was the purpose of as yet to 

be implemented provisions of the Children's Hearings (Scotland) Act 2011), and set shorter periods 

during which such alternatives to prosecutions are disclosed. We look forward to engaging in that 

debate.   

 

 

                                                           
1 [2017] UKSC 25. The Supreme Court ruled that s 39(2)(a) of the Sexual Offences (Scotland) Act 2009 was 

incompatible with article 8 ECHR. 
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2. In relation to the partial Equality Impact Assessment, please tell us about any potential impacts, 

either positive or negative; you feel the amendments to legislation in this consultation document 

may have on any particular groups of people? 

The limits of the review noted above, which will not allow an assessment of individual circumstances 

in all cases, may have negative impacts on young people whose offending took place during 

childhood. Disproportionate disclosure may have an unjustified impact on their employment and 

educational prospects.  

Whilst recognising there are differences between the regime in Scotland and England and Wales, 

extracts from the House of Commons Justice Committee’s recent report on Disclosure of youth 

criminal records illustrate some concerns in how the disclosure regime impacts on young people and 

particular groups of young people:  

“Witnesses highlighted the adverse effect of childhood criminal records on individuals’ access to 

employment, education, housing, insurance and visas for travel, and its discriminatory impact on 

particular groups including Black and Minority Ethnic children and those within the care system.” (p3, 

Summary) 

“The Standing Committee for Youth Justice argued that having a criminal record can affect children’s 

motivation to continue their education, because they fear discrimination and because they do not 

want their conviction disclosed.” (paragraph 25) 

“A disproportionate impact of the disclosure regime on looked-after children was also identified.” 

(paragraph 62) 

“Witnesses also remarked on the discriminatory impact of the disclosure regime on people whose 

criminalisation as children was linked to mental health problems” (paragraph 63)  

 

3. In relation to the partial Equality Impact Assessment, please tell us what potential there may be 

within these amendments to legislation to advance equality of opportunity between different groups 

and to foster good relations between different groups? 

- 

 

4. In relation to the partial Business Regulatory Impact Assessment, please tell us about any 

potential impacts you think there may be to particular businesses or organisations? 

- 
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5. In relation to the partial Child Rights and Wellbeing Impact Assessment, please tell us about any 

potential impacts you think there may be on children’s wellbeing. 

Introducing the right to apply to a sheriff for removal of conviction information when the conviction is 

for an offence listed in Schedule 8A, is spent and 7.5 years have passed since the conviction will 

potentially make it easier for young people to move on from childhood offending than under the 

current system. However, as we have set out above, we consider that the system should go further 

in allowing individuals to move on from adverse childhood experiences, and that risks to article 8 

rights will remain under the proposed changes.    

It should be noted that in its Concluding Observations on the UK published in June 2016, the UN 

Committee on the Rights of the Child recommended that the UK “Ensure that children in conflict with 

the law are always dealt with within the juvenile justice system up to the age of 18, and that diversion 

measures do not appear in children’s criminal records;” (paragraph 78(b)). 

In its recent report on Disclosure of youth criminal records, the House of Commons Justice 
Committee concluded: 

 

 “We do not share the Minister’s confidence that the current system for disclosure of youth criminal 
records is consistent with the UK’s obligations under the UN Convention on the Rights of the Child, 
General Comment No 10 of the Committee on the Rights of the Child and the Beijing Rules; indeed, 
we conclude that the current framework may well fall short of these obligations and requires 
significant reform.” (Paragraph 70)         

 

 

 

Clan Childlaw aims to improve life chances for children and young people in Scotland by making sure that 
every young person in Scotland has access to legal advice and by securing the recognition and enforcement 
of their rights in Scots law. We provide free legal advice and representation to children and young people in 
Edinburgh, the Lothians and Glasgow, contribute to policy development in relation to the realisation of the 
rights of children and young people in Scotland based on evidence gained from our work, and provide training 
on child law and children’s rights. 

 

https://publications.parliament.uk/pa/cm201719/cmselect/cmjust/416/416.pdf

