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The Inner House today decided that the current way that the children’s hearings system 

considers brothers and sisters is compatible with Article 8 of the European Convention 

on Human Rights. This case was appealed to the Inner House following a decision by 

Lady Wise in July which recognised that the current test for deciding who can participate 

in a children’s hearing was too restrictive and that words required to be read into the 

definition of relevant persons.  

This case involved a 14 year old who wanted to have a say in decisions made about his 

brother at children’s hearings. This was not possible due to the way the legislation was 

worded which made it difficult for siblings and others with established family life to 

participate fully.  Lady Wise concluded that the current test for being able to participate in 

a children's hearing, including obtaining copies of the papers and having a right to appeal, 

is not sufficient to allow those such as the petitioner to claim a right to participate. 

However, the Inner House decided that there was no need to read down the test for 

relevant persons as there was “more than enough flexibility in the current system, if 

sensibly operated, to allow …[those with an interest in contact decisions]… to be taken 

into account in a fair and procedurally satisfactory manner.” They also noted the 

essentially “informal child-centred nature of the children’s hearings system.”    

Lucy Frazer, solicitor for the child said: “We are disappointed by this decision. This gives 

our client no right to be told when his brother’s hearing is due to take place, nor does it 

give him a right to receive any written information or to appeal the decision, despite 

decisions being taken about how often he can see his brother.”  

Contact between brothers and sisters where one sibling is in care or where both or all 

siblings are in care is a very serious issue. Because of the lack of foster placements who 

can take sibling groups, brothers and sisters are often placed in different foster 

placements and some local authorities perform poorly in terms of ensuring they remain in 

contact. It is unacceptable that, just because they are in care, brothers and sisters often 



lose contact with each other. Clan Childlaw are particularly motivated to improve sibling 

contact across the care system. They are part of a partnership of organisations called 

“Stand Up for Siblings” http://www.standupforsiblings.co.uk/ aiming to improve and 

change legislation, policy and practice. The Independent Care Review 

https://www.carereview.scot/ , aiming to identify and deliver lasting change in the care 

system, are also exploring further this issue as it was raised as a problem by a large 

number of care experienced young people. The Review has pledged to work alongside 

Stand Up for Siblings.  This is not a new situation. The Child Abuse Inquiry in Scotland is 

hearing evidence from adults who were placed in care in the past and were separated 

from their siblings or who did not even know that they had siblings. 

Alison Reid, Principal Solicitor at Clan Childlaw said: “Our experience in practice is that 

there are children’s hearings all over the country making decisions about contact 

arrangements between brothers and sisters without giving one of the siblings a proper 

opportunity to participate in that decision-making process. Also, some children’s hearings 

are not considering sibling contact at all when they are making decisions. We will continue 

to work with others to make sure that young people like our client have their right to 

participate protected and to ensure that the system has the welfare of all children at its 

heart.”  

Read the judgment here: 

http://www.scotcourts.gov.uk/docs/default-source/cos-general-docs/pdf-docs-for-

opinions/2018csih72.pdf?sfvrsn=0 

 

 

 

 

 

 



Additional Information: 

Clan Childlaw is a Scottish Charity aiming to improve the life chances of children and 

young people by using their legal skills and expert knowledge to help young people take 

part in decisions that affect them and by making sure that children’s rights are realised in 

Scots Law. They provide direct legal help to children and young people the majority of 

whom have experience of the care system. They also provide training and contribute 

towards policy development. They have offices in Edinburgh and in Glasgow. Website: 

www.clanchildlaw.org 

For other information please contact Alison Reid on 0131 475 2567 

Please also see: 

 Lady Wise’s judgment can be read here: 

https://www.scotcourts.gov.uk/docs/default-source/cos-general-docs/pdf-docs-

for-opinions/2018csoh81.pdf?sfvrsn=0 

 “Stand Up for Siblings”: http://www.standupforsiblings.co.uk 

 Independent Care Review https://www.carereview.scot/ 

Publications: 

 Prioritising Sibling Relationships for Looked After Children, by Fiona Jones with 
Dr. Christine Jones, February 2018 
https://www.clanchildlaw.org/Handlers/Download.ashx?IDMF=3edff743-f3cf-
442b-b7c8-b56d6e11a98e 

 Research on Siblings, contact and the law funded by the Nuffield Foundation: 
‘Siblings, contact and the law: an overlooked relationship?’ Monk, D. and 
Macvarish, J (2018) Summary report: 
http://www.nuffieldfoundation.org/sites/default/files/files/Final%20Siblings%20Su
mmary.pdf 

 Publication in 2015 by Clan Childlaw “Promoting Sibling Contact for Looked After 

Children” 

https://www.clanchildlaw.org/Handlers/Download.ashx?IDMF=6be66e0e-4216-

4bad-979b-e5cee781c320   



 Blog by Janet Cormack, Legal Policy Coordinator, Clan Childlaw: 

https://www.clanchildlaw.org/blog/key-opportunity-to-shape-the-law-on-sibling-

contact-in-scottish-government-consultation 

 Research Briefing: Supporting Sibling Relationships of Children in Permanent 
Fostering and Adoptive Families, University of Strathclyde & Scottish Children’s 
Reporter Administration  http://www.scra.gov.uk/wp-
content/uploads/2017/02/SWSPresearchbriefing.pdf 

 

 


