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CLAN CHILDLAW’S VIEWS ON THE UNCRC (INCORPORATION) (SCOTLAND) BILL  

SUBMITTED TO THE SCOTTISH PARLIAMENT EQUALITIES AND HUMAN RIGHTS COMMITTEE ON 

16TH OCTOBER 2020  

About Clan Childlaw 

Clan Childlaw is a unique legal outreach service for children and young people. Our dedicated child-

centred legal service gives practical effect to Article 12 of the United Nations Convention on the Rights 

of the Child (UNCRC), enabling children to participate in decision-making processes that affect them 

and allowing their voices to be heard. We deliver free, confidential legal advice and representation to 

children and young people up to the age of 18, or 21 if they have been Looked After. We use what 

we learn from our legal work to contribute to policy development. We provide free information, 

guidance and training about children's rights and the law affecting children and young people.  

Clan Childlaw welcomes the UNCRC (Incorporation) (Scotland) Bill which has the potential to be 

transformative for the lives and future outcomes of children and young people in Scotland. Our 

submission to the Equalities and Human Rights Committee is based on our practice as solicitors 

representing children and young people and focuses on the enforcement mechanisms in the Bill. Our 

response to the 2019 Consultation can be found at 

https://www.clanchildlaw.org/Handlers/Download.ashx?IDMF=db272df7-bf31-4654-ae25-

714d0fccfec2. 

As members of Together (SACR), we refer to the comprehensive evidence they have submitted on 

behalf of their membership, and their many useful references to what is required in terms of access 

to justice under international human rights law, the General Comments of the UN Committee on the 

Rights of the Child and the Council of Europe Guidelines on Child Friendly Justice.    

 
1. Will the Bill make it easier for children to access their rights? 

Yes. The mechanisms in the Bill for ensuring compliance with UNCRC requirements have the 

potential to dramatically improve how children and young people experience their rights by 

encouraging a culture of everyday accountability for children’s rights across public services in 

Scotland. We support the dual approach of proactive consideration of and compliance with rights by 

public authorities in decision-making and service delivery on the one hand, and mechanisms for 

challenging breaches of UNCRC rights where they do occur on the other.  

We hope that an enhanced consciousness of children’s rights and the consequences of breaching 

them will mean legal action becomes unnecessary for rights to be realised. We note that professionals 

working with children and young people are increasingly knowledgeable about UNCRC rights. 

Incorporation will only reinforce this.  

It is nevertheless vital that children and young people are empowered to take legal action where 

required, and that courts and tribunals are able to go beyond using the UNCRC to aid construction of 

domestic law  and apply UNCRC rights directly.  

Being broadly modelled on the incorporation of ECHR rights through the Human Rights Act 1998 

(“HRA”) and the Scotland Act 1998, we believe the Bill provides the framework to allow for effective 

vindication of rights and redress for violations. The mechanisms in the HRA are understood and 

known among public authorities, legal practitioners, the judiciary, civil society, and – to varying 

https://www.clanchildlaw.org/Handlers/Download.ashx?IDMF=db272df7-bf31-4654-ae25-714d0fccfec2
https://www.clanchildlaw.org/Handlers/Download.ashx?IDMF=db272df7-bf31-4654-ae25-714d0fccfec2


   

2 
 

degrees – rights-holders. Practitioners like ourselves will be able to draw on that experience to assist 

children to assert their UNCRC rights and hold authorities to account. We represent children and 

young people every day to advocate for their rights, whether those rights are contained in individual 

statutes, the ECHR or common law. This takes many forms: speaking to or writing to authorities on 

behalf of the young person to explain why we think their rights are being breached and what needs 

to happen to rectify this; representing children and young people in Children’s Hearing or courts; or 

otherwise assisting them to give their views in administrative or judicial processes affecting them, e.g. 

in family disputes where they are not parties to the case but wish to convey their views to the judge.  

By giving UNCRC rights legal force in our domestic courts, the Bill will allow us to rely on those rights 

to reinforce a young person’s case where the rights at issue are already transposed, and where the 

rights at issue are becoming newly justiciable in Scots law, the Bill will allow us to represent clients 

on the basis of those rights. For this to be possible, however, it is imperative that children and young 

people have knowledge of their UNCRC rights and are able to access information and guidance about 

how to exercise them and seek legal representation when required.  

We are especially mindful of the potential positive impact incorporating economic and social rights 

through the UNCRC Bill could have during and after the covid-19 pandemic. In situations where it is 

currently difficult to build legal arguments for ensuring compliance with economic, social, and cultural 

rights, the Bill will make a big difference. It will add a vital tool in using the law to address the urgent 

issues faced by so many children and young people in Scotland right now, such as poverty, hunger 

or inadequate housing. Incorporation will – and is already beginning to - provide the backdrop for a 

rethink of how the law treats under 18s in Scotland, removing any ambiguity around the age up to 

which the law should afford greater protection to young people. 

 

2. What do you think about the ability to take public authorities to court to enforce 

children’s rights in Scotland? 

For children’s rights to be effective, it is essential that they are capable of enforcement in the Courts. 

Public authorities are already regularly taken to court to enforce children’s rights; the Bill simply 

widens the grounds on which legal action against public authorities can be taken. It is right that, as 

with ECHR rights, legal actions can challenge both acts which are incompatible with UNCRC 

requirements, and failures to act. We currently assist children and young people to take action against 

public authorities if their rights are infringed. For example, we represent many care leavers whose 

rights to Continuing Care and Aftercare in the Children and Young People (Scotland) Act 2014 are 

not being respected by local authorities. We provide legal advice and representation to assert their 

rights, and if necessary, legally challenge the decisions of local authorities through Judicial Review 

proceedings. We can similarly challenge the decisions of local authorities if our client’s rights under 

housing law are not realised. We have also raised Judicial Review proceedings regarding decisions 

of Children’s Hearing for breaching Article 8 ECHR rights (particularly in relation to sibling rights, 

including ABC v Principal Reporter – see https://www.clanchildlaw.org/sibling-contact).  

In addition to these specific legal actions, we frequently rely on our clients’ ECHR rights in making 

legal arguments before Children’s Hearings, Appeals of Children’s Hearings’ decisions in the Sheriff 

Court, and Children’s Referral proceedings in the Sheriff Courts (which determine the Grounds of 

Referral to a Children’s Hearing).  

https://www.clanchildlaw.org/sibling-contact
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By using the legal tools that we have, including the rights enshrined within the ECHR, we see a 

significant improvement in many of the lives of the young people that we help. We envisage that we 

will rely on our client’s UNCRC rights in the same way, which will be a vital tool in challenging the 

actions or inactions of public authorities, holding them to account, and thereby securing better 

outcomes for children and young people.  

In addition, we would also be able to invoke UNCRC requirements in any third-party intervention we 

made in court proceedings. We have intervened in the public interest in proceedings before the Court 

of Session and the UK Supreme Court, putting forward children’s ECHR rights each time. In each of 

the three cases in which we intervened, the Supreme Court found legislation incompatible with article 

8 ECHR. For more information on these cases and to read our interventions, see 

https://www.clanchildlaw.org/right-to-privacy-the-named-person-scheme, 

https://www.lawscot.org.uk/members/journal/issues/vol-62-issue-05/caught-in-the-past/,  

and https://www.clanchildlaw.org/impact-of-childhood-offending-behaviour. 

 

We welcome the Bill’s approach to standing to raise legal proceedings for unlawful acts. We 

welcome application of the ordinary rules about who can bring cases in court to claims brought under 

the Bill. We are pleased that the ordinary test of standing to bring Judicial Review proceedings of 

‘sufficient interest’ would apply and that, unlike the Human Rights Act, there is no requirement in the 

Bill for a victim to bring a case, meaning individuals and organisations which can demonstrate 

sufficient interest, but are not themselves the victim of the rights breach, will be able to bring legal 

proceedings. This is something we called for in our joint discussion paper Overcoming Barriers to 

Public Interest Litigation in Scotland, published in November 2018 

(https://www.clanchildlaw.org/Handlers/Download.ashx?IDMF=59a1b325-c50b-4250-a0ca-

d2bf7bb14061).  

 

We welcome the new powers in the Bill for the Children and Young People’s Commissioner to 

take legal action in the public interest. There will be circumstances where it will be more 

appropriate for the Commissioner to challenge a public authority under section 10, or an organisation 

to bring action in its own name under section 7(1)(a), than for individual young people to bring 

challenges. The ability to raise such proceedings will be particularly important in order to address 

systemic rights breaches. Where individual cases are brought, public authorities have an interest in 

settling the case before it gets to court, and unless they make a concerted effort to address the 

reasons for the breach in the first place, repeated legal action brought by any number of young people 

may not have the desired effect of systemic change. This has been our experience in relation to 

enforcing care leavers’ rights: we have raised, and have threatened to raise, judicial review 

proceedings on behalf of several young people against local authorities for failure to meet their duties 

under the 2014 Act. We find that local authorities then take steps to meet their duties to the individual 

young person that we are representing. However, this does not always lead to the local authority 

making changes to their practice for all of the young people in their care, and therefore the problem 

of failure to meet these duties has not been addressed.  

We welcome the statutory power of the Commissioner to intervene. The Commissioner already 

can intervene in proceedings where a court grants permission to do so, but the statutory powers to 

intervene in sections 10, 22 and 27 or the Bill are an important recognition of the expert assistance 

the Commissioner can bring to the Court in proceedings where the rights of children and young people 

are at issue.  

https://www.clanchildlaw.org/right-to-privacy-the-named-person-scheme
https://www.lawscot.org.uk/members/journal/issues/vol-62-issue-05/caught-in-the-past/
https://www.clanchildlaw.org/impact-of-childhood-offending-behaviour
https://www.clanchildlaw.org/Handlers/Download.ashx?IDMF=59a1b325-c50b-4250-a0ca-d2bf7bb14061
https://www.clanchildlaw.org/Handlers/Download.ashx?IDMF=59a1b325-c50b-4250-a0ca-d2bf7bb14061
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Any Scottish Court can allow a public interest intervention and we would like to see more 

organisations intervene to assist courts. There are written rules on interventions by the Equality and 

Human Rights Commission and the Scottish Human Rights Commission, and rules on persons 

intervening in Judicial Review proceedings (Chapter 58.17-58.20 of the Court of Session Rules), rules 

on intervening in appeals before the UK Supreme Court (Rule 26 of its Rules of Court), as well as 

rules intervening in the European Court of Human Rights and the EU Court of Justice. However, 

interventions remain rare in Scottish cases.  

We welcome the Bill’s approach to time limits for raising legal proceedings. We agree with the 

principle the clock does not start ticking on the 1 year time limit until the person raising the legal 

action, or on whose behalf it is being raised, turns 18. (For discussion of the barrier created by short 

time limits in human rights cases please see Overcoming Barriers to Public Interest Litigation in 

Scotland – link above). 

 

3. What more could the Bill do to make children’s rights stronger in Scotland? 

In our view, when courts or tribunals are interpreting UNCRC requirements, they should have regard 

to the interpretive guidance available from the UN Committee on the Rights of the Child. The relevant 

interpretative instruments for the UNCRC are the General Comments, Concluding Observations, and 

the emerging decisions under Optional Protocol 3 on a Communications Procedure. Though these 

are authoritative guidance and not legally binding in international law, they keep rights up to date with 

societal and cultural trends, are helpful in progressing rights and are useful guides for State parties.  

We refer to the concerns raised by the Scottish Human Rights Commission, Together (SACR) and 

others regarding interpretation of public authorities, specifically the circumstances in which private 

actors will be considered under section 6 (3)(a)(iii) of the Bill to be exercising functions of a public 

nature, and urge the committee to consider this matter.   

 

 
4. If you work for an organisation or public authority, what resources do you need to 

help children and young people access their rights? Will you require additional 

resources or training to implement the Bill, for example to make or respond to 

challenges in court? 

Clan Childlaw’s solicitors help children and young people access their rights every day through our 

representation work, public enquiry line, projects (on care leavers’ rights, youth homelessness, and 

advocacy in children’s hearings),), training, and policy development work. These activities put into 

practice our view that 

 every child and young person should have the opportunity to express their views freely in all 
matters affecting them and that their views should be listened to and taken account of;  

 every child and young person should have the opportunity to be heard and represented in any 

judicial and administrative proceedings affecting them. Children and young people who need 

legal advice and legal representation should be able to have their own lawyer;  

 children and young people and those who work with them should know their rights and should 

be able to access information and guidance about their rights and how to exercise them.  

When considering resources required to implement the Bill, we would urge the committee to consider 

the importance of child-centred and trauma informed legal help.  
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Clan Childlaw are committed to always working with children and young people in a child and young 

person-centred way, because this gives children and young people the best chance of accessing 

legal advice and representation, and leads to better outcomes for them. The child or young person 

will always meet with a specialist solicitor, who specialises in working with children and young people, 

at a time and place they choose which is familiar to them, comfortable for them and is a stress-free 

setting. We meet with children and young people as often as they need and give them as much time 

as they need to talk through their problems. We aim to build a relationship of trust with the young 

person and to have them always work with the same solicitor. We meet the cost of working this way 

through the funding we receive as a charity, as it is beyond what is paid for by legal aid - for further 

information please see our evidence submitted to the Independent Strategic Review of Legal Aid 

(https://www.clanchildlaw.org/Handlers/Download.ashx?IDMF=3a0091dd-20a7-4cb9-939a-

d07e5cba8ab7) and our response to the Scottish Government’s Consultation on Legal Aid Reform 

(https://consult.gov.scot/justice/legal-aid-reform-in-

scotland/consultation/view_respondent?show_all_questions=0&sort=submitted&order=ascending&_

q__text=clan&uuId=227024069). 

 

PAGE 2 

1. Are there any relevant equalities and human rights issues related to this Bill, or 

potential barriers to rights, that you think we should look at? 

 
To allow for effective enforcement of UNCRC requirements, improvements to access to justice for 
children and young people are required. Through our practice we find that many of the children and 
young people we represent do not have much awareness of their rights. For their UNCRC rights to 
be promoted and protected, it is imperative that children and young people are aware of their rights 
under the UNCRC and have access to information and guidance about how to exercise them. It is 
vital that they are surrounded by professionals that have knowledge of the UNCRC, including 
independent advocacy workers who can help them to assert their rights and can assist them in 
identifying if or when it is necessary to seek legal advice and representation from solicitors like 
ourselves. 
 
From our experience and anecdotal evidence, we think there are gaps in the availability of legal 
assistance for children and young people in Scotland, both in terms of geographical areas covered 
and in terms of the types of legal casework taken on. 
 
In their Report to the Human Rights Council, dated 16 December 2013, the United Nations High 
Commissioner for Human Rights said this: 
 

“The concept of access to justice for children requires the legal empowerment of all children. 
They should be enabled to access relevant information and effective remedies to claim their 
rights, including through legal and other services, child rights education, counselling or advice, 
and support from knowledgeable adults. Moreover, access to justice for children requires 
taking into account children’s evolving maturity and understanding when exercising their 
rights.” (para 5) 
 

In considering legal and other appropriate assistance for children, the Report had this to say: 

“As children are usually at a disadvantage in engaging with the legal system, whether as a 
result of inexperience or lack of resources to secure advice and representation, they need 
access to free or subsidised legal and other appropriate assistance to effectively engage with 
the legal system. Without such assistance, children will be largely unable to access complex 
legal systems that are generally designed for adults.” (para 40) 

https://www.clanchildlaw.org/Handlers/Download.ashx?IDMF=3a0091dd-20a7-4cb9-939a-d07e5cba8ab7
https://www.clanchildlaw.org/Handlers/Download.ashx?IDMF=3a0091dd-20a7-4cb9-939a-d07e5cba8ab7
https://consult.gov.scot/justice/legal-aid-reform-in-scotland/consultation/view_respondent?show_all_questions=0&sort=submitted&order=ascending&_q__text=clan&uuId=227024069
https://consult.gov.scot/justice/legal-aid-reform-in-scotland/consultation/view_respondent?show_all_questions=0&sort=submitted&order=ascending&_q__text=clan&uuId=227024069
https://consult.gov.scot/justice/legal-aid-reform-in-scotland/consultation/view_respondent?show_all_questions=0&sort=submitted&order=ascending&_q__text=clan&uuId=227024069
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In the words of General Comment 5: “Children’s special and dependent status creates real difficulties 

for them in pursuing remedies for breaches of their rights. So States need to give particular attention 

to ensuring that there are effective, child-sensitive procedures available to children and their 

representatives. These should include the provision of child-friendly information, advice, advocacy, 

including support for self-advocacy, and access to independent complaints procedures and to the 

courts with necessary legal and other assistance.” 

We welcome the Scottish Government’s commitment in its Policy Memorandum to children and young 
people’s access to justice (para 100). We have been very pleased to be able to support the 
introduction of the national children’s hearings advocacy scheme (see 
https://www.clanchildlaw.org/projects-childrens-hearings-advocacy).  
 
Legal aid provision should evolve to match the ambition of the Bill. Current gaps in legal aid will need 

to be examined and addressed. By way of example, when we support children to give their views in 

family actions (typically parental disputes in which a court order under section 11 of the Children 

(Scotland) Act 1995 is sought), our solicitors will not be granted civil legal aid, and we therefore 

undertake this work pro bono.  

We have called for changes to legal aid to ensure children have access to confidential and 

independent legal assistance (see links to our evidence on legal aid above). Since January 2011, for 

children to obtain legal aid in most civil cases, the resources of parents (or others liable to support 

children) have to be taken into account when assessment is made of the child’s financial eligibility for 

legal aid, unless it would be “unjust or inequitable” to do so. This results in many children finding it 

impossible to access confidential and independent legal advice and representation. In order to allow 

children effective remedies to redress violations, the relevant Regulations should be amended to 

remove the requirement to take account of parental resources.  

We are pleased the Scottish Government has now committed to exploring “removal of parental means 

from financial eligibility assessments for child applicants” and “moving to an automatic entitlement for 

children and the care-experienced” and “more targeted approaches to funding legal assistance 

required by children” as part of proposals for a Legal Aid Reform Bill, should it be in the position to do 

so in the next Parliament (para 100 of the Policy Memorandum). 

 

2. What are your views on the provisions in the Bill that allow the courts to strike down 

legislation judged to be incompatible with the UNCRC? 

We welcome these provisions of the Bill.  

 

3. What are your views on the Children’s Rights Scheme and the requirement on public 

authorities to report? 

These proactive mechanisms should improve public authorities’ compliance with UNCRC 

requirements from the outset.  

 

4. Is there anything else you want to tell us about the Bill? 

- 


