
 

 

 

 

 

 

 

 

 

 

Children’s Care and Justice Bill Consultation 

on Policy Proposals 

Clan Childlaw Response June 2022 

 

Introduction 

About Clan Childlaw 

Clan Childlaw is Scotland's law centre for children and young people. We exist to protect and 

strengthen children’s rights and improve their lives.  

 

We are lawyers for children and young people. 

Our lawyers regularly represent children and young people in court, at Children’s Hearings, 

and in important meetings. We protect the rights of the children we work with and make sure 

their voices are heard. 

 

We help other people to stand up for children’s rights. 

We offer training, resources, and a free helpline to make the law easier to navigate for people 

who support children and young people. 

 

We work to change the law. 

We work with children and young people every day, so we can see when the law is not working 

properly to protect children's rights. We ask decision makers and lawmakers to change the 

law and the way the law is used to make sure that children and young people's rights are a 

reality in Scotland. 

 

Context of our response 

In preparing our response to this consultation we have had the opportunity to read and 

consider the response drafted by the CYCJ. We endorse the rights-based approach they take 

to the issues raised in the consultation and support their response in all but one area. In 
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question 5 and 6 our view on the extended use of Movement Restriction Conditions (MRCs) 

differs to theirs, but only because this is a very finely balanced issue.  We agree with their 

outline of the challenges and opportunities posed by an extension of the use of MRCs but 

ultimately take the view that their use should not be extended beyond those who meet the 

secure criteria.  However, we do support the extension of the secure care criteria in order to 

clarify the nature and types of the harms that could trigger the need for this type of intervention.  

With the exception of question 5 and 6, therefore, all out answers should be read alongside 

the responses of CYCJ. 

 

Further, we have been following the recent debate on regulation of cross-border placements, 

and support in full the approach taken by the Children and Young People’s Commissioner 

Scotland as outlined in their briefing to the Education, Children and Young People’s 

Committee in May 2022. We endorse the need for a rights respecting policy in relation to 

children moved to Scotland under Deprivation of Liberty (DOL) orders. Our primary position, 

however, is that Scotland should not consent to the cross-border placement of children into 

residential care on these types of orders. Their use breaches both the ECHR and the UNCRC 

and there is no equivalent of these orders for Scottish children for that reason. Moving children 

who are to be deprived of their liberty outwith a secure care setting hundreds of miles away 

from their homes, families and relationships further compounds the issue. We should not be 

supporting their use in Scotland.  
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Questions 

Question 1. Where a person has been harmed by a child whose case is likely 

to proceed to the children’s hearings system, should further information be 

made available to a person who has been harmed (and their parents if they are 

a child) beyond what is currently available? 

Yes. As a general principle, it is important that people who have been harmed receive as much 

information as possible in respect of the outcomes of a hearing. However, there are potential 

risks to sharing personal information about a child who has harmed another, and there will be 

circumstances in which sharing information will pose a significant risk to them.  

 

Further, there could be a range of negative consequences to sharing information, for both the 

child who has harmed and their victim. This is particularly so in an era of social media, where 

information can be shared quickly and widely and is impossible to remove. This can impact 

on anonymity issues which we address in our answer to question 13. 

 

If more detailed information on specific children was to be shared, this would need to be done 

on a case-by-case basis and would need to be carried out extremely carefully.  For instance, 

there would be a need to ensure that there are robust safeguards in place around a decision 

to share information, with a detailed risk assessment undertaken. If there is to be consideration 

about sharing information about a child, the views of the child concerned, as well as their 

parents/carers/social worker/ lawyer/ advocate must also be sought and taken into 

consideration.  

 

As an alternative there should be consideration given to sharing general information only about 

the Children’s Hearing System (CHS) itself. There is poor general understanding about the 

CHS and what it involves. Better information could be provided about the process, potential 

outcomes, and the effectiveness of the system in order to provide reassurance that something 

is being done and that this is robust. 

  

Question 2. Where a person has been harmed by a child who has been referred 

to a children’s hearing, should SCRA be empowered to share further 

information with a person who has been harmed (and their parents if they are a 

child) if the child is subject to measures that relate to that person?  

Yes. Again, there are complexities involved in this situation, and there is a need for care and 

proportionality when taking a decision on whether information should be shared and how much 

information to share. These impacts need to be considered from both the perspective of the 

child who has harmed, and the victim. On balance, we can see that there may be situations 

where it would be beneficial for all concerned for SCRA to be able to share information about 

Compulsory Supervision Order (CSO) measures which are in place to protect person harmed. 

However, this should not be the default position. Every case would need to be considered 
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individually, and, like the answer to the previous question, would need to have robust 

safeguards around.  

Question 3. Where a person has been harmed by a child who has been referred 

to the Principal Reporter, should additional support be made available to the 

person who has been harmed? 

Yes. Those who have been harmed by the actions of a child should be entitled to specialist 

counselling/therapeutic support, access to a victim support advocacy worker and to an 

appropriate level of compensation based on the harm caused. This should be available to all 

people who have been harmed because the level of trauma they may have experienced is not 

necessarily linked to the type or severity of offence. For children who have been harmed they 

may also benefit from access to specific interventions from across health, social care, 

education and third sector providers. Access to specialist interventions should be based on 

someone’s preference about how they would like support to be provided, thus there will be a 

challenge to ensure the range of specific specialist supports are accessible across Scotland. 

  

Question 4: Should a single point of contact to offer such support be 

introduced for a person who has been harmed?  

Yes. There would be additional value in having a single point of contact who is independent 

from the agencies involved in supporting children in the children’s hearing system, and 

someone who is only there to support people who have been harmed. The role should focus 

on providing information, to support someone to understand the information provided and 

sharing details of the range of interventions they are entitled to. This type of support might be 

best delivered through a victim support organisation. 

 

Question 5: Should existing measures available through the children’s 

hearings system be amended or enhanced for the protection of people who 

have been harmed?  

No. There does not seem to be a strong case to extending existing measures. 

  

Question 6: Should MRCs be made available to children who do not meet the 

current criteria for secure care? 

No. This is a complex issue and we are aware that CYCJ has, on balance, argued for the use 

of Movement Restriction Conditions (MRCs) for children who do not meet current secure care 

criteria. We think the potential unintended consequences of extending MRCs are unknown 

and are therefore cautious about recommending their use. Until there is stronger evidence on 

the matter, on balance we think the threshold for MRCs should not be extended beyond the 

criteria currently also used for secure care authorisation, in order to prevent wider use, 

increased non-compliance and subsequent up-tariffing.   
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However, currently the definition of harm in the criteria used for secure care can be interpreted 

restrictively to mean physical harm or injury. There is an argument, therefore, to amend the 

criteria to make it clear that it extends to causing all types of harm - both physical and 

psychological - rather than being restricted to physical injury. At the same time, it should be 

made clear that the harm described is ‘serious harm’ adopting the same definition as found in 

the Children Hearings (Scotland) Act 2011.  

 

There is also a wider consideration in respect of the development of MRCs, which when they 

were introduced were intended to offer intensive support and additional resources for a child. 

It is this intensive care and support which is important to offer children and their families 

irrespective of whether an electronic tag is considered to be appropriate.  

 

Question 7: Should any of the above options be considered further? 

Yes. There are strengths in all 3 of the proposals so all would merit further consideration. 

  

Question 8: Please give details of any other ways in which the use of the 

children’s hearings system could be maximised, including how the interface 

between the children’s hearings system and court could change  

There is a need to ensure that offending by children is dealt with in a child friendly manner, 

particularly ensuring that the best interests of the child are a primary consideration and that 

children are able to understand and participate in proceedings.  Not only is this best for 

children, but it is also necessary to uphold their UNCRC rights. 

 

There are limitations on the ability of courts to deliver a child-friendly approach. The goal, 

therefore, should be to maximise the use of the CHS for offences by those under the age of 

18 wherever this is possible. This would require making the presumption that offences are to 

be dealt with by the CHS, with the Crown Office and Procurator Fiscal Service (COPFS) able 

to rebut this presumption based on the seriousness of the offence. Even where cases are to 

be dealt with through the courts, it may be helpful for the decision making of the courts to be 

informed by the considerations of the CHS. Therefore, it may also be beneficial to make the 

remittal for advice to the CHS the presumption for all cases involving children. There would 

be implications in relation to timescales and CHS capacity which would merit consideration, 

hence why we propose this is a presumption rather than a requirement. If Scotland’s child 

justice system does not support 16- and 17-year-olds there is a risk of not being compliant 

with UNCRC.  

 

The Lord Advocate’s Guidelines were updated in January 2022 to explicitly set out that 

children’s rights are to be taken into consideration in decision making. It would be helpful to 

know how children’s rights are informing decision making in practice, and for there to be 

transparency about this, particularly around how children’s views and best interests are 

informing decision making.  
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Question 9: Should any of the above options be considered further? 

Yes. In the context of all the changes being introduced it is helpful to re-examine which 

systems should deal with a child’s case, and whether the decision-making process around this 

is as robust as it should be. In particular there is a need to ensure that the child can participate 

in the decision making, and potentially be able to challenge this if they believe their rights are 

not being respected. The continued use of adult court settings for children in the justice system 

is hugely problematic given the likelihood of that children will be unable to understand or 

participate in the process. The setting of a court room is particularly likely to exacerbate 

trauma, making it even harder for a child to comprehend what is happening. Therefore, there 

is a significant need to make changes in court practice. Simple changes, such as sitting around 

a table in non-court dress, could happen quickly and have a significant impact. It is also 

important longer-term though that everyone involved in children’s court cases, including 

sheriffs, receive child development training, trauma-informed training, and speech, language 

and communication needs training. Children also need access to specialist child-friendly 

lawyers who can support them through the process, with a need to ensure that legal aid is 

always available for children who are appearing in court settings.  

 

Beyond these small-scale improvements to court practice there is a more fundamental need 

for specialist courts for children and young people (potentially for those up to age 26), and the 

development of specific expertise by all concerned. There are a range of examples from 

across Scotland, problem-solving courts and youth courts, which could be built on to offer a 

bespoke model across Scotland for responding to offending by children and young people 

which is not dealt with through the CHS. This requires detailed work and careful consideration, 

and, in order to do this well and without unintended consequences, there is a requirement for 

a longer-term process of change. Therefore, we support option 4, though recognise that this 

will take time and there are many short- and medium-term changes to practice that can be 

implemented more quickly whilst option 4 is fully developed and implemented.  

 

Question 10: Where a child requires to be deprived of their liberty, should this 

be secure care rather than a YOI in all cases? 

Yes. We are of the view that the use of settings which deprive children of their liberty should 

be minimised, with alternative responses utilised in their place. However, where it has been 

deemed necessary to deprive a child of their liberty – this must take place within a secure care 

setting rather than a Young Offender’s Institution (YOI). 

 

Question 11: Should there be an explicit statutory prohibition on placing any 

child in a YOI, even in the gravest cases where a child faces a significant post-

18 custodial sentence and/or where parts of a child’s behaviour pose the 

greatest risk of serious harm?  

Yes. Given the acceptance that a YOI is not an appropriate setting for a child, it is important 

that no child is ever placed within this setting. If there were to be exceptions allowed for 
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children who have committed the most serious offences then, given how rare it is for children 

to commit the most serious offences, it is likely that there would at times just be one child in a 

YOI at a time. Given the problems in having a child mixing with adults in prison, there would 

be significant difficulties in ensuring they were provided with appropriate social and 

development opportunities.  

 

There will of course then be children who commit a serious offence who will spend some time 

in secure care before transitioning to a YOI, but it is important they have time in secure care 

to receive appropriate care and education opportunities to prepare them for adulthood, as well 

as for their time in a YOI. Even if they are just a few months from their 18th birthday and this 

transitional support would only be in place for a short time, there would still be benefits in this 

support to help prepare them for time in YOI. In such circumstances there will be a need for 

secure care and YOI staff to work closely together to support a smooth transition.  

 

It will of course be critical that secure care is able, and feels confident, in supporting all 

children. There may be a need for additional training and supports (such as mentoring, 

counselling etc) to be provided to secure care staff. In particular there may be advantages in 

a more formalised approach to joint learning and development opportunities for YOI and 

secure care staff, to ensure knowledge and expertise is shared and joint working facilitated. 

 

Question 12: Should existing duties on local authorities to assess and support 

children and care leavers who are remanded or sentenced be strengthened?  

Yes. Currently young people in secure care who are looked after on or after their 16th birthday 

are entitled to After-care.  It is our position that this should be extended to all young people in 

secure care whether or not they are looked after at 16.  This would cover all children who are 

remanded or sentenced in secure care.  

 

After-care for those under 19 is then automatic in the sense that they will not have to request 

an assessment under the current rules. 

 

Those who are between 19-26 are not automatically entitled to aftercare unless they apply for 

it and meet the eligibility needs test. This should not be a discretionary matter for those who 

have been remanded or sentenced. All those who leave secure care or a YOI should be 

automatically entitled to aftercare.  

 

Question 13: Do you agree that the three changes related to anonymity should 

be made?  

Yes to all changes. Anonymity should be guaranteed for a child accused except in the very 

specific circumstance where publication of their name is necessary to protect the public from 

serious harm. It is difficult to imagine a scenario where public protection would necessitate the 

release of a child’s name.  
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This is necessary to ensure compliance with article 4, 3 and 40 of the UNCRC. Article 40 is 

particularly relevant here as it expressly requires that a state shall ensure that a child has ‘his 

or her privacy fully respected at all stages of the proceedings.’  Therefore, it is important that 

a child has a right to anonymity from their first contact with the criminal justice system, covering 

both pre-charge and post-charge situations.  

 

There should be anonymity for all offences committed by under 18-year-olds, with anonymity 

continuing through the life of someone who committed an offence as a child. The interests of 

justice is not a justification for publicly releasing the name of a child who has caused harm.  

 

However, it is important to recognise that there can be a significant public outcry following 

serious offending by a child, beyond those who have directly been harmed. In other 

jurisdictions where anonymity for children who have committed serious offences is more well-

established there can be a focus on the person who has been harmed or lost their life. It is 

important, therefore, to facilitate opportunities for the general public to express emotion about 

what has happened, and securing anonymity does not, and should not, limit the opportunities 

to do so.    

 

We also recommend lifelong anonymity for children who are the victims of harm, unless they 

chose to waive this right.  

  

Question 14: Do you agree that the regulatory landscape relating to secure 

care needs to be simplified and clarified?   

Yes. There is a need to simplify the regulatory landscape, and a contribution to doing so would 

be in making the secure care pathways and standards the basis for quality standards in secure 

care. It is important to invest more significantly in supports in the community in order to ensure 

that the purpose of secure is clear, and secure care is only ever used where it is not possible 

to ensure safety in the community.  

 

There is also then a need to be extremely clear about what specifically secure care exists to 

provide, in the context of a continuum of other intensive supports. It is particularly important 

that there is the same level of inspection of secure care and all other settings which deprive 

children of their liberties. See for instance residential care units depriving children of their 

liberty under English High Court DOL orders. We discuss this in our answer to question 22. 

 

Question 15: Do you feel that the current definition of “secure 

accommodation” meets Scotland’s current and future needs?  

No.  The language of secure care does not clearly communicate its role as a provider of 

intensive care and support. The definition of secure care also does not acknowledge that 

children are deprived of their liberties in a range of other ways in a range of other settings, it 

is not an exclusive feature of secure care per se. Secure care needs to be positioned as a 

care setting on the continuum of intensive supports, and so better understood as a form of 
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residential childcare.  The distinction between secure care and other forms of residential 

childcare needs to be more clearly spelt out.  

  

Question 16: Do you agree that all children under the age of 18 should be able 

to be placed in secure care where this has been deemed necessary, 

proportionate and in their best interest?  

Yes, through all routes. By all routes, but for all routes only in exceptional circumstances, with 

greater investment in community supports to ensure that secure care is only used when it is 

the only way to keep the child and/or others safe. 

 

Question 17: Should the costs of secure care placements for children placed 

on remand be met by Scottish Ministers?  

Yes. The costs of children who are on remand should be met by Scottish Ministers to ensure 

there is no financial disincentive to the use of secure care for remand.  

 

Question 18: Is a new national approach for considering the placement of 

children in secure care needed? 

Yes. It is concerning that decisions about secure care availability are made by secure care 

providers on the request of local authorities. There is a lack of coordination and oversight if 

beds are limited about where needs are greatest and independent analysis of potential surges 

in demand. There are also differences in the thresholds for admission to secure care across 

local authorities. A national oversight body could have a role in supporting the standardisation 

of thresholds and considering the allocation of places in secure care on a national basis, 

however, the appropriate balance of local and national decision making would require greater 

consideration.  

 

This is particularly important as under 18s are no longer meant to reside in YOI, thus 

increasing the demand and type of secure accommodation needed across Scotland.  

  

Question 19: Is provision needed to enable secure transport to be utilised 

when necessary and justifiable for the safety of the child or others? 

Yes. There are circumstances in which it is necessary and justifiable for secure transport to 

be utilised.  

 

Question 20: Are there any other factors that you think need to be taken into 

account in making this provision for secure transport?  

Yes. The lack of appropriate and rights-respecting transport providers available in some areas 

of Scotland suggests that secure transport would best be purchased on an alternative basis.  
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This could potentially be best delivered by secure care providers themselves, with a particular 

need to ensure the child is accompanied by someone they know wherever this is possible.  

 

Question 21: Do you agree children should be able to remain in secure care 

beyond their 18th birthday, where necessary and in their best interests?  

Yes. Where children are due to be released within a few months of turning 18, there should 

be liaison with the courts to explore whether the remaining part of their period of remand or 

sentence could be served in the community or within secure care. The default should be that 

there is automatic consideration of the ability to be supported in the community for those about 

to turn 18. This is a circumstance where perhaps greater use of MRCs and other forms of 

intensive support (such as intensive fostering) could be made.  

 

These community-based measures would potentially help young people transition back to the 

community. Young people should be able to be supported in secure care beyond their 18th 

birthday if this is in their best interests. There should probably be the ability for secure care to 

support young people for as long as young people need it, to enable some flexibility in extreme 

cases. However, there would be a need to keep young children separate from these young 

people and, for instance, accommodated in separate buildings. 

  

Question 22: Do you agree with the introduction of pathways and standards 

for residential care for children and young people in Scotland? 

Yes. As highlighted by the Children and Young People’s Commissioner Scotland in their 

briefing to the Education, Children and Young People Committee in May of this year, there is 

a distinction in law in how the Scottish Government treat cross-border placements depending 

on the order granted in the English courts: 

 

‘Existing Regulations [The Children’s Hearings (Scotland) Act 2011 (Transfer of Children to 

Scotland – Effect of Orders made in England and Wales or Northern Ireland) Regulations 

2013] … already allow for the placement of children and young people from England and 

Wales or Northern Ireland into residential units in Scotland. Similarly, section 10 of the 

Children and Social Work Act 2017 provides for cross-border placements into secure 

accommodation in Scotland.  

 

It is important to emphasise that under the 2013 Regulations, High Court Deprivation of Liberty 

orders are treated as having the same effect as Scottish CSOs; the receiving local authority 

(i.e. the Scottish local authority) becomes responsible for the care of the child; and a Children’s 

Hearing must be arranged to consider the most appropriate arrangements for their care and 

protection.9 These existing 2013 Regulations are intended to meet the children’s needs in 

more long-term or even permanent placements of children in Scotland, and we are of the view 

that they largely give children and young people access to the same protections as their 

‘Scottish’ counterparts.’   
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For DOL (Deprivation of Liberty) orders made on a more temporary basis the Scottish 

Government have recently approved the Cross-border Placements (Effect of Deprivation of 

Liberty Orders) (Scotland) Regulations which provides a process for recognition of the order, 

but does not provide the safeguards available to children placed in residential homes under 

the 2013 Regulations as the child remains the responsibility of the placing authority.  They do 

not make clear the distinction between temporary and more permanent placements, nor limit 

their use where alternative legal mechanisms are available, more appropriate and, critically, 

offer more protection to the child or young person. We support the CYPCS position that this 

creates a ‘second class’ of looked after children in care in Scotland, who are not subject to the 

full oversight, support, and human rights protections of the Scottish statutory systems.  

 

The measures set out in this consultation to improve safeguards for children placed in 

residential homes such as an introduction of pathways and standards of residential care, an 

increased role for the Care Inspectorate and local advocacy are to be welcomed. However, 

they do not go far enough to protect the rights of the children subject to these ‘temporary’ DOL 

orders.  

 

This practice arises where some residential care services with resources in Scotland receive 

cross-border placements of children and young people subject to English High Court DOL 

orders. These orders allow a child or young person to be deprived of their liberty in a residential 

care home setting rather than in regulated secure care. There is no direct equivalent of these 

orders in Scotland. No child within the Scottish care system could be deprived of their liberty 

in this way, and if they were this deprivation would be open to challenge under the Human 

Rights Act 1998 and the UNCRC (Incorporation) (Scotland) Bill when it comes into force. 

 

For children being moved miles away from family support networks the impact on their rights 

is even greater. It is the Scottish Government’s position that it supports the conclusions of ‘The 

Promise’ which makes clear that the practice of selling care placements to local authorities 

across borders must end. The Promise are explicit in their view that accepting children from 

outside of Scotland is a breach of their fundamental human rights as it denies them access to 

their family support networks and services. This is in conflict with article 8 of the ECHR and 

article 3 of the UNCRC.  The Scottish Government need to reflect on whether their continued 

consent for temporary cross-border placements – out with the 2013 Regulations - is 

appropriate following the passing of the UNCRC (Incorporation) (Scotland) Bill. The recently 

approved Cross-border Placements (Effect of Deprivation of Liberty Orders) (Scotland) 

Regulations makes the process of recognition of these orders more straightforward without 

offering any safeguards for children and young people.  

 

In the recently published Independent Review of Children’s Social Care it is acknowledged 

that there are too few suitable homes, or staff with the necessary skills, to meet the needs of 

children who may be in danger to themselves or others, or who are being exploited.  It is stated 

in terms that there is a growing number of children being deprived of their liberty by the court 

because there are no other homes for them to live in.  Applications for use of these orders has 
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risen by 462% in the last three years.   It is noted that this is impacted by the fact that many 

registered children’s homes are reluctant to accommodate these children due to a perceived 

risk that it could adversely impact their Ofsted rating.  Reference is made to the fact that this 

has meant that children are being detained in hospital wards despite not having any mental 

health needs.  There is, however, no mention of placing children into Scottish accommodation 

to plug this gap, nor any specific steps to reduce this occurrence beyond the general 

recommendations that Local Authorities will be taking responsibility for the creation and 

running of all new public sector fostering, residential and secure care in a region. They will 

also take responsibility for commissioning private sector provided care. 

 

The report also looks at the secure care marketplace. Again, there is no direct solution 

proposed, beyond the general recommendations mentioned above.  Of note is the emphasis 

in the report about increasing secure care provision to ensure that children are not sent to 

YOIs and Secure Training Centres. Whilst we agree that practice should end, there is no direct 

reference to reducing the use of cross border placements as a particular issue, or any 

messaging that these should be a priority to end. We are told that there is a need for cross 

border placements because there is a lack of suitable accommodation in England.  However, 

this report confirms that this is partly caused by a refusal to accommodate by registered 

children’s homes because of a fear that their Ofsted rating will be impacted.  Not a lack of 

accommodation in itself. The report also highlights that 28% of secure care capacity was 

unused in 2020. While the reasons for this are multifactorial again some homes simply refuse 

to take children, or say capacity is reserved for children living locally. We have a concern that 

by sanctioning a process for the recognition of temporary DOL orders, we have removed 

pressure from the UK Government to stop this practice and look at using the accommodation 

that appears to exist in their own system.    

 

Our primary position is, therefore, that the pressure placed on the UK Government to end the 

use of these placements is not working, and consideration should be given to withdrawing 

automatic consent for these temporary DOL orders to be recognised. 

 

Further and in addition to the proposals in this consultation we recommend the adoption of the 

proposals outlined in the CYPCS briefing to the Education, Children and Young People 

Committee in May 2022. In short, these additional protections are: 

 

• Ensure that no child is deprived of their liberty except in accommodation which is 

authorised, regulated, and approved to the highest scots law and human rights 

standards. 

• Children on DOL orders in Scottish residential care are entitled to the same 

oversight, support, and human rights protections (as per Scots law and policy) as 

their Scottish counterparts. 

• Stronger notification requirements 

• Within 24 hours of placement the child should be visited by a social worker and 

mental health worker to carry out an assessment 
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• Initial placement should only last for 22 days pending a team around the child 

meeting involving the child, both local authorities and the health board which can 

provide the High Court with assurance that the placement is in the child’s best 

interests and meeting their needs. Further orders should be made up to three 

months (and up to a maximum of six months) 

• Undertakings by placing authority need to be robust and have greater detail on who 

will be responsible for assessing the needs of the child, under what legislation and 

duties, who will be responsible for co-ordinating and delivering the services. The 

undertaking should be linked to the fulfilment of UNCRC rights. 

• To ensure their full participation in proceedings concerning them, children subject 

to Deprivation of Liberty Orders and placed in Scotland must have: 

o Access to information on their rights and entitlements in Scotland 

o A means to challenge their continued detention in Scotland through effective 

remedies and access to justice 

o Access to independent legal advice, representation, and lay advocacy 

  

Question 23: Do you agree that local strategic needs assessment should be 

required prior to approval of any new residential childcare provision? 

Yes. We agree with this proposal, but it should be implemented alongside other safeguards. 

Please refer to the measures outlined in answer 22.  

 

Question 24: Do you agree that there should be an increased role for the Care 

Inspectorate?  

Yes. The Care Inspectorate recently produced a report ‘Care Inspectorate: Report on Distance 

Placements: Published May 2022’ which includes recommendations for an increased role in 

cross-border placements and we support these recommendations. These should be 

implemented alongside the proposals outlined in our answer 22.  

 

Question 25: Do you agree that all children and young people living in cross-

border residential and secure care placements should be offered an advocate 

locally? 

Yes. Yes, we do think that all children and young people living in cross-border residential and 

secure placements should be offered an advocate locally. However, this should not replace 

access to a child-friendly, trauma-informed lawyer.  

 

As outlined in answer 22, to ensure their full participation in proceedings concerning them, 

children subject to Deprivation of Liberty Orders and placed in Scotland must have: 

1. Access to information on their rights and entitlements in Scotland 

2. A means to challenge their continued detention in Scotland through effective 

remedies and access to justice 

3. Access to independent legal advice, representation, and lay advocacy 
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Question 26: Whilst there are standards and procedures to follow to ensure 

restraint of children in care settings is carried out appropriately, do you think 

guidance and the law should be made clearer around this matter? 

We recognise this is an issue but we are not sure if the issue here is about the lack of clarity 

in law, or more about issues of awareness and implementation in practice. 

 

Question 27: Do you agree that the review of the 2019 Act should take place, 

as set out, with the 3-year statutory review period? 

No. When the Age of Criminal Responsibility Act was under consideration, there was no 

expectation that it would take so long to implement section 1.  

 

Implementation only began in December 2021, so in order to review implementation of current 

arrangements it would make sense to have at least a two-year period of operation. However, 

the review of the ACR not only involves exploring the implementation of current arrangements 

but also consideration of a future increase.  

 

It would perhaps be possible to undertake a review on what the age should be, which could 

start before the review of the implementation of current arrangements. It is significant that the 

advisory group working on the 2019 Act were never asked to consider what the age of criminal 

responsibility should be, simply how an increase to 12 would best be achieved. Thus, there 

has never been a detailed and considered policy debate about what the age of criminal 

responsibility should be, and there is no reason why this review could not take place now.  

 

Question 28: What, if any, do you see as the data protection related issues that 

you feel could arise from the proposals set out in this consultation? 

Section 1 of the consultation, on sharing information about children’s hearings, would have 

significant data protection issues requiring detailed consideration. 

  

Question 29: What, if any, do you see as the children’s rights and wellbeing 

issues that you feel could arise from the proposals set out in this 

consultation? 

• Deprivation of liberty as a last resort 

• Net widening, up-tariffing  

• Participation in decision making 

• Right to fair trial - access to lawyers as part of this 

• Child’s best interests - particularly in criminal justice system context 
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Question 30: What, if any, do you see as the main equality related issues that 

you feel could arise from the proposals set out in this consultation? 

• It is not referenced in the consultation, but it is significant that nearly all of the 

children on DOL orders have been autistic  

• Age: issues of cut-off points in access to services and support  

• Over-representation of economically disadvantaged children in the justice system  

• Criminalisation of care-experienced children, particularly children in residential 

childcare 

• Children who have experienced trauma and adverse childhood experiences more 

likely to come into contact with the justice system 
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